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119 7 
August 
2017 

Confidential – 
Code of 
Conduct 
Investigation 
by the 
Ombudsman 

Section 90 (3) (g) Order  
 
1. Pursuant to Section 90(3)(g) 

Pursuant to Section 90(2) of the Local 
Government Act 1999 the Council orders 
that all members of the public except Chief 
Executive Officer, Deputy Chief Executive 
Officer/General Manager Infrastructure and 
Projects, General Manager Council 
Services, General Manager Planning and 
Development, General Manager Corporate 
Services, Minute Secretary, Risk and 
Governance Officer be excluded from 
attendance at the meeting for Agenda Item 
Confidential – Code of Conduct 
Investigation by the Ombudsman. 

The Council is satisfied that pursuant to 
Section 90(3)(g) of the Act, the information 
to be received, discussed or considered in 
relation to this Agenda item is information 
concerning matters that must be 
considered in confidence in order to ensure 
that the Council does not: 
 breach any law, order or direction of a 

court or tribunal constituted by law; 
 breach any duty of confidence, or  
 breach any other legal obligation or 

duty 
 

in that the Ombudsman’s Final Report has 
not been made public by the Ombudsman. 

The Council is satisfied that the principle 
that the meeting be conducted in a place 
open to the public has been outweighed in 
the circumstances because the 
Ombudsman’s Final Report contains 

The Council 
pursuant to 
Section 91(7) of 
the Act orders 
that the 
Attachment - 
Final Report 
from the 
Ombudsman 
Own Initiative 
Investigation of 
Complaint and 
the letter of 
complaint about 
Cr Susan 
Hamilton remain 
confidential and 
not be placed on 
Council’s 
website until or if 
the Ombudsman 
has determined 
to publicly 
release the 
report on his 
website or the 
AustLII website, 
or such lesser 
period as may 
be determined 
by the Chief 
Executive Officer 
and that this 
order be 
reviewed every 
12 months. 

The Council is 
satisfied that the 
principle that the 
meeting be 
conducted in a 
place open to the 
public has been 
outweighed in the 
circumstances 
because the 
Ombudsman’s 
Final Report 
contains reference 
to third parties.  

 
 

Until or if the Ombudsman 
has determined to publicly 
release the report on his 
website or the AustLII 
website, or such lesser 
period as may be 
determined by the Chief 
Executive Officer and that 
this order be reviewed 
every 12 months. 

Sept 17 Council 
report and 

minutes 
released 7 

August 2017 
Report, 

minutes and 
attachments 

on Council 
website 15 

August 2017 
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reference to third parties.  
 

5. Pursuant to Section 91(7) 
That having considered Agenda Item Code 
of Conduct Investigation by the 
Ombudsman in confidence under 90(2) and 
3(g) of the Local Government Act 1999, the 
Council pursuant to Section 91(7) of the Act 
orders that the Attachment - Final Report 
from the Ombudsman Own Initiative 
Investigation of Complaint and the letter of 
complaint about Cr Susan Hamilton remain 
confidential and not be placed on Council’s 
website until or if the Ombudsman has 
determined to publicly release the report on 
his website or the AustLII website, or such 
lesser period as may be determined by the 
Chief Executive Officer and that this order 
be reviewed every 12 months. 
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18.3 REPORT TITLE: CONFIDENTIAL - CODE OF CONDUCT 
INVESTIGATION BY THE OMBUDSMAN 

DATE OF MEETING: 7 AUGUST 2017 

FILE NUMBER: DOC/17/70916 

ATTACHMENTS: 1- DOC/17/70092 - FINAL REPORT BY THE
OMBUDSMAN 
2 – DOC/16/125047 – LETTER OF COMPLAINT 

Purpose: 
To provide the outcome of a Code of Conduct investigation following a 
complaint alleging that Cr Hamilton had breached Part 2 and Part 3 of the Code 
of Conduct for Council Members. 

Summary – Key Issues: 
 A Code of Conduct complaint was received from Ms Neila (Attachment 2)

regarding Cr Susan Hamilton alleging a breach of Part 2 and of Part 3 of
the Code of Conduct for Council Members. 

 The complaint related to an alleged breach of Part 2 of the Code which
was dismissed by Council via the Mayor as no further information was
provided by the complainant and mail was returned to Council unopened
by the complainant. 

 The Ombudsman has concluded his own initiative investigation into an 
alleged breach of  Part 3 of the Code of Conduct and found that Cr
Hamilton did not breach the Code.

Recommendation 
Section 90 (3) (g) Order
That Council: 
1. Pursuant to Section 90(3)(g)

 Pursuant to Section 90(2) of the Local Government Act 1999 the Council 
orders that all members of the public except Chief Executive Officer, 
Deputy Chief Executive Officer/General Manager Infrastructure and 
Projects, General Manager Council Services, General Manager Planning 
and Development, General Manager Corporate Services, Minute 
Secretary, Risk and Governance Officer be excluded from attendance at 
the meeting for Agenda Item Confidential – Code of Conduct 
Investigation by the Ombudsman. 

The Council is satisfied that pursuant to Section 90(3)(g) of the Act, the 
information to be received, discussed or considered in relation to this 
Agenda item is information concerning matters that must be considered 
in confidence in order to ensure that the Council does not: 
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 breach any law, order or direction of a court or tribunal constituted 
by law; 

 breach any duty of confidence, or  
 breach any other legal obligation or duty 

 
in that the Ombudsman’s Final Report has not been made public by the 
Ombudsman. 

 
The Council is satisfied that the principle that the meeting be conducted 
in a place open to the public has been outweighed in the circumstances 
because the Ombudsman’s Final Report contains reference to third 
parties.  

 
2. That Council advise the Ombudsman and Cr Hamilton that Council will 

only place the Final Report and letter of complaint on its website if and 
when the Ombudsman determines to place it on the Ombudsman SA 
and/or AustLII websites and that unless and until this occurs, Council will 
make public the findings as outlined in this Council agenda item but not 
the entire attached Ombudsman’s Final Report. 

 
3. Note that Cr Hamilton has been advised by the Ombudsman that as one 

of the parties involved she can do as she sees fit with the Ombudsman’s 
Final Report.  Therefore any resolution of Council to keep the Final 
Report confidential will have no legal or practical effect upon Cr 
Hamilton.  

 
4. Pursuant to Section 91(7) 

 That having considered Agenda Item Code of Conduct Investigation by 
the Ombudsman in confidence under 90(2) and 3(g) of the Local 
Government Act 1999, the Council pursuant to Section 91(7) of the Act 
orders that the Attachment - Final Report from the Ombudsman Own 
Initiative Investigation of Complaint and the letter of complaint about Cr 
Susan Hamilton remain confidential and not be placed on Council’s 
website until or if the Ombudsman has determined to publicly release the 
report on his website or the AustLII website, or such lesser period as may 
be determined by the Chief Executive Officer and that this order be 
reviewed every 12 months. 

 
          
 
Background: 

1. In December 2016 Council received a Code of Conduct complaint from Ms 
Neila (attachment 2)  alleging a breach by Cr Hamilton that related to Part 2 
(Behavioural Code) and Part 3 (Misconduct), of the Code of Conduct for 
Council Members. 

2. The process identified in the Complaints Handling Procedure – Council 
Members’ Code of Conduct (“the Procedure”) for the Code was followed. 
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3. Following receipt of the complaint in December 2016, Council followed the 
process identified within the Procedure and forwarded the complaint to the 
LGA with the intention of the Governance Panel undertaking an investigation 
in relation to the alleged breach of Part 2 of the Code.  

4. The Part 2 complaint related to Cr Hamilton’s comments as reported in an 
article in The Courier newspaper on 9 November 2016. 

5. Advice from the preliminary review of the complaint by the LGA was that 
further information was required from the complainant in relation to exactly 
what behaviour is alleged to be outside of the Code of Conduct.   

6. Mail sent to the complainant requesting further information was returned to 
Council uncollected.  No further contact information regarding the 
complainant could be found on Council databases or the electoral roll.   

7. As a consequence the Council, via the Mayor, dismissed the complaint related 
to an alleged breach of Part 2 of the Code and advised Cr Hamilton. 
 

Discussion 
 

8. The part of the complaint alleging a breach of Part 3 of the Code of Conduct  
was forwarded to the Ombudsman who has the responsibility to investigate 
these matters under the Code of Conduct for Council Members.   

9. The Part 3 complaint related to comments alleging Cr Hamilton had breached 
confidentiality with her comments at a Council meeting regarding the 
location of a multi-level carpark which were reported in “The Courier” on 19 
October 2016. 

10. The Ombudsman determined to conduct an ‘own initiative investigation’ in 
which Council participated by responding to specific questions from the 
Ombudsman.  

11. Other parties were also involved in responding to the Ombudsman’s 
investigation. 

12. The Ombudsman concluded his investigation in July 2017 (Attachment 1) and 
found that: 

“While I consider that Cr Hamilton should have exercised caution during 
discussions about the matter before Council, I am not satisfied on the 
Briginshaw standard, that she disclosed information that was not already 
in the public domain. 
 
Therefore, in light of the above, I consider that Cr Hamilton did not breach 
clause 3.3 of Part 3 of the Code of Conduct, and did not act in a manner that 
was unlawful within the meaning of section 25(1)(a) of the Ombudsman 
Act.” 

13. The Ombudsman has authorised disclosure of his report by the parties as 
they see fit.  Legal advice to Council confirms that as Councillor Hamilton is 
one of the parties, any Council resolution to keep the Final report confidential 
will not have any legal or practical effect upon Cr Hamilton.  

14. Cr Hamilton has requested Council publish the Ombudsman Final Report. 
15. The Ombudsman advised that he may publish his report on the Ombudsman 

SA and AustLII websites.  He invited comment about the disclosure and 
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following a request from Council,  has given an extension of time to Council 
for this until 9 August 2017.   

16. As the both the Code and Procedure are silent on reporting to Council where 
no breach is found by the Ombudsman, legal advice was sought.  Based on 
legal advice and having regard to the involvement of third parties only the 
nature of the allegations and findings will be made public after the Council 
meeting and the Final Report by the Ombudsman and the letter of complaint 
will only be made available to the public by Council if and when the 
Ombudsman makes the report available on his website or the AustLII website  

 
Community  Engagement:  
 

Informing only The released Council agenda item only (not the 
attachment)will be made public after the Council 
meeting.  If and when the Ombudsman releases his Final 
Report it will be loaded onto Council’s website.  

 
Policy: 
There is a Code of Conduct for Council Members. 
There is also a Complaints Handling Procedures under the Council Members’ 
Code of Conduct. 
 
Budget: 
Legal advice was sought in relation to the Council meeting process and 
implications for Council of the Ombudsman’s Final Report being made public by 
Council. 
 
Statutory/Legal: 
S 63 of the Local Government Act 1999 requires Council Members to adhere to 
the Code of Conduct for Council Members. 
 
Staff Resource Requirements: 
Code of Conduct investigations can consume considerable staff time. 
 
Environmental:  
N/A 
 
Social: 
Reporting the outcome of the investigation by the Ombudsman is an important 
way for the community to have confidence in the Code of Conduct for Council 
Members. 
 
Risk Assessment: 
There is a risk that procedural fairness will not be served if the findings of the 
Ombudsman’s Final Report are not made public.  
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Asset Management: 
N/A 
 
Conclusion 
Council is obliged to investigate all Code of Conduct allegations and to forward 
allegations relevant to Part 3 of the Code to the Ombudsman.  The Ombudsman 
has concluded his investigation and found no breach of the Code by Cr 
Hamilton.  Given the Ombudsman’s report involves third parties only the nature 
of the complaints and outcome are reported within this report which will be 
made public after the Council meeting.  
          
 
Key Contact 
Ros McDougall, Risk and Governance Officer, Infrastructure and Projects 
 
Manager or Sponsor of Project 
Brian Clancey, Deputy Chief Executive Officer/General Manager Infrastructure and Projects  
Andrew Stuart, Chief Executive Officer 
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MOUNT BARKER DISTRICT COUNCIL 
MINUTES OF THE COUNCIL MEETING HELD ON MONDAY 7 AUGUST 2017.   14 

 
18.3 REPORT TITLE: CONFIDENTIAL - CODE OF CONDUCT 

INVESTIGATION BY THE OMBUDSMAN 
DATE OF MEETING: 7 AUGUST 2017 
FILE NUMBER: DOC/17/70916 
ATTACHMENTS: 1- DOC/17/70092 - FINAL REPORT BY THE 

OMBUDSMAN 
 2 – DOC/16/125047 – LETTER OF COMPLAINT 

 
Section 90 (3) (g) Order  
 
Moved Councillor Bailey that Council: 
 
1. Pursuant to Section 90(3)(g) 

 Pursuant to Section 90(2) of the Local Government Act 1999 the Council 
orders that all members of the public except Chief Executive Officer, 
Deputy Chief Executive Officer/General Manager Infrastructure and 
Projects, General Manager Council Services, General Manager Planning 
and Development, General Manager Corporate Services, Minute Secretary, 
Risk and Governance Officer be excluded from attendance at the meeting 
for Agenda Item Confidential – Code of Conduct Investigation by the 
Ombudsman. 
 

The Council is satisfied that pursuant to Section 90(3)(g) of the Act, the 
information to be received, discussed or considered in relation to this 
Agenda item is information concerning matters that must be considered 
in confidence in order to ensure that the Council does not: 

breach any law, order or direction of a court or tribunal constituted by 
law; 
breach any duty of confidence, or  
breach any other legal obligation or duty 

 
in that the Ombudsman’s Final Report has not been made public by the 
Ombudsman. 

 
The Council is satisfied that the principle that the meeting be conducted in 
a place open to the public has been outweighed in the circumstances 
because the Ombudsman’s Final Report contains reference to third 
parties.  

Seconded Councillor Morrison CARRIED 
 OM20170807.20 
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Moved Councillor Morrison: 

2. That Council advise the Ombudsman and Cr Hamilton that Council will 
only place the Final Report and letter of complaint on its website if and 
when the Ombudsman determines to place it on the Ombudsman SA 
and/or AustLII websites and that unless and until this occurs, Council will 
make public the findings as outlined in this Council agenda item but not 
the entire attached Ombudsman’s Final Report. 

 
3. Note that Cr Hamilton has been advised by the Ombudsman that as one of 

the parties involved she can do as she sees fit with the Ombudsman’s Final 
Report.  Therefore any resolution of Council to keep the Final Report 
confidential will have no legal or practical effect upon Cr Hamilton.  

 
4. Note that the allegation that Cr Hamilton had breached Part 2 of the Code 

of Conduct for Council Members was dismissed as there was insufficient 
information supplied to conduct an investigation. 

 
Seconded Councillor Seager CARRIED 

 OM20170807.21 

 
Moved Councillor Buchmann: 
 
5. Pursuant to Section 91(7) 

 That having considered Agenda Item Code of Conduct Investigation by the 
Ombudsman in confidence under 90(2) and 3(g) of the Local Government 
Act 1999, the Council pursuant to Section 91(7) of the Act orders that the 
Attachment - Final Report from the Ombudsman Own Initiative 
Investigation of Complaint and the letter of complaint about Cr Susan 
Hamilton remain confidential and not be placed on Council’s website until 
or if the Ombudsman has determined to publicly release the report on his 
website or the AustLII website, or such lesser period as may be determined 
by the Chief Executive Officer and that this order be reviewed every 12 
months. 

 
Seconded Councillor Morrison CARRIED 

 OM20170807.22 

 
          
 
 
 

 
MEETING DECLARED CLOSED AT 9.16 PM 

 
            
   MAYOR      DATE 
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