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DISTRICT COUNCIL OF MOUNT BARKER
MINUTES OF THE COUNCIL MEETING HELD ON MONDAY 20 JUNE2011. 8

105

105.1

RECOMMENDATIONS FROM ADVISORY COMMITTEES

NIL

QUESTIONS ARISING FROM COUNCIL MEETING

Ms Diane Van Eck regarding:

1. Item 12.1 — MDPA Structure Plan.
Mr Andrew Stuart, Chief Executive Officer, provided a response
at the meeting.

2. Dumping in land adjacent Laratinga Wetlands.
Mr Greg Parker, General Manager Council Serwces took ‘the
question on notice. ~

\ &
4
L
A

CONFIDENTIAL REPORTS B
REPORT TITLE: CON FIDENTIAL‘ITEM %RYSTAL LAKE

CAMP SITEn, %
DATE OF MEETING: 20 JUNE 2041

FILE NUMBER: 10!130!004;03 N\

Moved Councillor Westwood that. Councu

Pursuant to Section, 90(23 of the )_ocal Government Act 1999 orders that
all members of thp publlc except the:

Chief Execmtve Off:cer
General Manager Infrastructure & Projects
General Managery Corporate Services
Genetal Mafager, Council Services
.‘--"Managerﬂssets & Contracts
¢ Administration Officer
:Mmutg/Secretary

be-:\";excluded from attendance at the meeting for Agenda Iltem 16.1

%, Crystal Lake Camp Site.

The Council is satisfied that pursuant to Section 90(3)(h) of the Act, the
information to be received, discussed or considered in relation to this
Agenda item is information relating to legal advice, which will be
discussed in detail by council members.

The Council is satisfied that the principle that the meeting be conducted
in a place open to the public has been outweighed in the circumstances
because the disclosure of this information may compromise the
Council’s position.

Seconded Councillor Gamble and CARRIED



DISTRICT COUNCIL OF MOUNT BARKER
MINUTES OF THE COUNCIL MEETING HELD ON MONDAY 20 JUNE2011. 9

Moved Councillor Gamble that Council:

2.

3.

10.

=5 i

N2,

reject the settlement sum proposed by Mr Carter (refer attachment 4);

authorise the Chief Executive Officer or nominee to undertake legal
action in the Supreme Court for Mr Carter to give up possession of the
land and require him to remove his buildings and improvements from
the land;

in the event of Mr Carter challenging this action, authorise the CEO or
nominee to take any necessary actions to progress this matter through
the courts, which may include retaining legal counsel, swearing
affidavits, attending hearings and other appropriate court probesses
authorise the Chief Executive Officer or nomlnée to negotlate
settlement terms that may arise during the;court process for final
determination by Council; " 4 .

2 Y \ \}'
authorise the Mayor and/or Chief Exegutive Of__fjcer to execute all
necessary documentation relating to. thls matter .

note the advice received fro Mellor Olsson (refer attachment 8)
including the likely costs and' ngzbf corhmencmg legal action against
Mr Carter,; 3 P

note that a new operatl nal budget'item will be required in 2011/12 to
cover anticipated. eatpen ure t0 be incurred through this process and
that partial cost pecovery only may be possible;

resume debt coilectlon agamst Mr Carter immediately for outstanding
fees and charges emged to Council;

determlne that it rs not appropriate for the Mayor to accept the request
tp meet ‘U!ch Mr Carter at this time;

nﬁ.te_ tha -)a further report to Council will be prepared once legal
pr_géeeﬂlngs have begun

_haz(ing considered Agenda Item 16.1 Crystal Lake Camp Site, in
confidence under 90(2) and (3)(h) of the Local Government Act 1999,
the Council pursuant to Section 91(7) of the Act orders that the report,
attachments and all minutes be retained in confidence until settlement
of the matter and that this order be reviewed every 12 months.

Seconded Councillor Hamilton and CARRIED

MEETING DECLARED CLOSED AT 8.35PM

MAYOR DATE



District Council of Mount Barker Confidential Council Agenda 20 June 2011

16.

16.1.

CONFIDENTIAL REPORTS

REPORT TITLE: CONFIDENTIAL ITEM: CRYSTAL LAKE
CAMP SITE

DATE OF MEETING: 20 JUNE 2011

FILE NUMBER: 10/130/004-03

Strategic Plan Ref:
Goal Area Number 4, Desired Outcome 4.7 Well Maintained and utilised

community assets; Ongoing Initiative 4.17: Plan for and managesgommunity
assets in partnership with the community including the use of c&mmunity
buildings and sporting facilities. ;

Purpose:
For Council to consider the result of settlement n;—;_ ‘_"

1.

3. Mr Carter continues to ré'gde at
agreement. ¥

legal advice relating to the
"Ceedlngs in the Supreme Court for an order of

4. Council has

aIT'méTﬁbers: of the public except the:

G ef Executive Officer

eneral Manager, Infrastructure & Projects
General Manager, Corporate Services
General Manager, Council Services
Contracts Co-ordinator

Manager Assets & Contracts

Minute Secretary

be excluded from attendance at the meeting for Agenda Item 16.1
Crystal Lake Camp Site.

The Council is satisfied that pursuant to Section 90(3)(h) of the Act, the
information to be received, discussed or considered in relation to this
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District Council of Mount Barker Confidential Council Agenda 20 June 2011

9.

é

11.

12.

Agenda item is information relating to legal advice, which will be
discussed in detail by council members.

The Council is satisfied that the principle that the meeting be conducted
in a place open to the public has been outweighed in the circumstances
because the disclosure of this information may compromise the
Council’s position.

reject the settlement sum proposed by Mr Carter (refer attachment 4);

authorise the Chief Executive Officer or nominee to undertake legal
action in the Supreme Court for Mr Carter to give up possession of the
land and require him to remove his buildings and improvements from
the land; 4

in the event of Mr Carter challenging this action, authorrge t}‘é

nominee to take any necessary actlons to progres&@s r‘rjﬁtter through

settlement terms that may arise
determination by Council;

including the Ilkelygﬁsts &

Mr Carter; ko
note that% new pe ational budget item will be required in 2011/12 to
cover anti t%dsaa}q;aendlture to be incurred through this process and

nnnnn

that garﬁal% recovery only may be possible;

restime debgs collectlon against Mr Carter immediately for outstanding
#*féés ang.charges owed to Council;

&
‘[Q determme that it is not appropriate for the Mayor to accept the request
“Youticet with Mr Carter at this time;

note that a further report to Council will be prepared once legal
proceedings have begun;

having considered Agenda Item 16.1 Crystal Lake Camp Site, in
confidence under 90(2) and (3)(h) of the Local Government Act 1999,
the Council pursuant to Section 91(7) of the Act orders that the report,
attachments and all minutes be retained in confidence until settlement
of the matter and that this order be reviewed every 12 months.
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Background:

1.

The Crystal Lake Camp Site is situated on part of Lord Robinson Park,
Macclesfield. The land is owned by the Crown and under the care and
control of Council. The land is classified as community land and was
dedicated for Parkland on 14 August 1980. An aerial photograph
showing the boundaries of Lord Robinson Park, existing lease area and
amended lease area is attached to this report (attachment 1).

The lease for the Site held by Mr RA Carter expired on 30 June 2007.
The lease was for a period of ten (10) years commencing on 1 July
1997. At the end of the period Mr Carter occupied the Site as a monthly
tenant until the notice to terminate became effective on 1zoecember
2010. This date was subsequently extended until 10 Februar’;? 2011 4o

buildings. Community members had al
about the community having restNLc
running through the Site. 7

exﬁ?@%ed concerns primarily
céass to the watercourse

Council received legal opinlqnﬁn 2 ruagy‘g 2011 from Mellor Olsson on
the various options availatife t6* ""w in dealing with the continued
occupation of the land by M
At its meeting on 7. &«ércll'iﬁﬁgf‘f Council resolved in-confidence to:
@“
2. Rejects r??? /: ;rn for settlement dated 24 January 2011 made by
Camatta Lemﬁgns’*’ﬁty Ltd Lawyers on behalf of Mr Carter.

3 Ay#mn the Assets & Contracts Manager to make Mr Carter a
fg:rmaf W?arteﬂ* without prejudice offer, valid for thirty (30) days from
the date ;%f the offer to give up possession of the Site within two (2)
noﬁéﬁs :of the date of the offer and to leave all of the buildings and
ng)rovements on Site and to pay to Council all monies outstanding
f "?unpafd rates, rental and Council’s legal expenses so far incurred
N this matter.

4. Should the formal offer in recommendation 3 not be formally
accepted by Mr Carter within thirty (30) days of the date of the offer,
that Council authorises the Assets & Contracts Manager to negotiate
terms of settlement with Mr Carter for him to give up possession of
the Site and for the Assets & Contracts Manager to report the
outcomes of the negotiations for consideration by Council not later
than six (6) weeks from the date of the offer in recommendation 3.

5. Authorises the Assets & Contracts Manager to extend the date for
Mr Carter to give up possession of the Site from 13 December 2010
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to thirty (30) days from the date of the offer by the Assets &
Contracts Manager and in the meantime legal action to evict Mr
Carter from the Site be deferred.

Discussion:
6. Subsequent to the Council meeting on 7 March 2011, Council notified
Mr Carter in writing (refer attachment 2) of Council’s intention to:
a. Negotiate a formal settlement offer for vacant possession
b. Extend the date to give up vacant possession of the site

7. Council deferred debt collection of outstanding monies owed by Mr
Carter as well as legal action to evict Mr Carter whilst negotiations were
being carried out.

8. Council's Manager Assets and Contracts then met wﬁﬁ““

progress negotiations. This on-site meeting was ’fallo
phone conversation to clarify Mr Carter tentl :

i’sessmn of the Slte

'éggﬁt p_

ﬁ\‘?‘“
he gt 4) to Council on 5 May 2011
(on the final day to restmnd) arid rejected this offer. Mr Carter's
expectations for a suitable ettle yient sum is in the order of $250,000.
The basis for this is oqgnéd in his letter.

vvvvvv

11.Mr Carter alsoisent: ema|I (refer attachment 5) to Council on 5 May
2011 requesti .meéting with Mayor Ferguson which to date has not
occurred. :

il resgponded to Mr Carter’'s email (refer attachment 6) on 16 May
, ackno@edglng hIS refusal of offer and advnsmg him that the matter

@ Mr Ca”ﬁ*ter sent another email to Mayor Ferguson (refer attachment 7) on
Q?WMay 2011 expressing his disappointment in not being able to meet
with her and questioning why this matter is being kept confidential.

14.Council and Mr Carter have failed to reach a mutually acceptable
outcome through extended negotiations and the timeframe for Mr Carter
to accept Council’s offer has expired.

15.To the best of Council’s knowledge, Mr Carter and his family continue to
reside at Crystal Lake Camp.

16.Council received updated legal opinion from Mellor Olsson on 7 June
2011 regarding the likely costs, timing and risks associated with the
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process of evicting Mr Carter from the Site. This legal advice is attached
to this report (refer attachment 8).

17.1n summary, the legal opinion received indicates:

a. Likely legal expenditure to be between $20,000 and $50,000 if
Mr Carter contests the legal action and up to $10,000 if the
action is not contested;

b. Likely timeframe for resolution is 6-12 months and at worst 18
months from start of proceedings;

c. The risks are that the action is dismissed, albeit unlikely, and
Council has to pay some of Mr Carter's legal costs, .and some
amount towards the value of the buildings;

d. Legal counsel could be retained at a later tim

18. CounC|I could consider renegotlatmg W|th Mr Carter ho ever he has

the vicinity of $250,000 and given the hlstory ‘of th:s matter this is
unlikely to be resolved to the satisfaction of Councu

Community Engagement:

Informing only Not appitcable_;;to h:s report Community consultation
has taken'place in the past on the future use options
for the Site however the registration of interest

proeess has been put on hold.

Policy:
No policy.

Budget:
Council has approved a budget of $15,000 in its 2010/11 budget to settle

this matter As of 23 May 2011, expenditure to date was $10,134.

Counca] wﬂl need to consider budgeting in the future for:
e additional legal expenses,
;;potentral removal and/or upgrading of buildings and remediation of
the Site.
e potential ongoing maintenance and operation of the Site (e.g.
slashing, mowing, security, etc.) until future use is determined and
implemented.

The full extent of such expenditure is not known at present and will require
specific expertise to determine.

Statutory/Legal:
Council has received previous legal advice on the required process to bring

this matter to settlement and has now sought further legal opinion from
Mellor Olsson (refer attachment 8). It is imperative that Council continue to
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seek sound legal opinion on this matter so that informed decision making
can occur.

Proposed legal action by Mellor Olsson refers to Section 192 of the Real
Property Act 1886.

Staff Resource Requirements:

This legal matter will be co-ordinated by existing staff with assistance from
Council’s lawyers. The time spent on this matter by staff is significant
however these costs are not being accumulated.

If vacant possession is granted, Council will resume management of the
Site and undertake routine maintenance until the future use is determined.
% 5

Environmental:
Council understands that Mr Carter is continuin
maintenance on the Site. Future management of
consider environmental issues.

The prolonged process of eviction of Mr

_ t’ﬁ?}i -y_.,,_over the short term.
dbs and schools have made
use of the Site and if legal action: :
support of such activities.

““3.&% :
The proposed process may cigate a 3‘annsmn in the community depending

Risk Assessment: <.
An assessment ofégj

Category

Likelihood Consequence | Risk Rating |

Financial

Almost Certain | Minor High

“Eouncil could be | Almost Certain | Moderate High
.:,,_};?fesponsible for significant
"] costs ($100k+) for the
removal of buildings,
remediation or upgrading of

the Site.

Financial

Mr Carter could choose to | Likely Minor Medium
go to the Ombudsman if
the settlement is not to his
liking therefore creating

additional work for staff.

Social

The community may not be | Likely Insignificant Medium
able to access the site for
some time if the court

proceedings are prolonged.

Environmental

Contamination of land and | Unlikely Minor Low
waterways if maintenance
is ceased.

110



District Council of Mount Barker Confidential Council Agenda 20 June 2011

Asset Management:

Until the matter of whether or not some or all of the buildings and
improvements remain on the land, any tender process for the future use and
management of this Site should not be undertaken. It is unlikely that Mr
Carter will opt to remove any of the buildings from the Site.

The buildings are provisionally valued at $148,000 (Maloney Field Services
2010). Removal and remediation of all of the buildings is estimated to be
$104,840 and this does not take into account any latent conditions such as
site contamination (except for asbestos in the majority of the buildings).
Without knowing the full extent of the costs of latent conditions, a.firm figure
for site remediation cannot be determined. :

Conclusion:

Mr Carter has rejected Council's settlement offer of $4
vacant possession of the Crystal Lake Camp si
seeking a settlement sum in excess of $250,000

5:"',900 (8cl. GST) for
%’%{tm‘f is instead

parties have not been able to get .any
agreement on a suitable settlement

e e
Council. % o

Key Contact § .
Phillip Burton, Manager Asg?f? a , Infrastructure and Projects

Manager or Sponsor of F“ ot
Brian Clancey, GeneraliManager, Infrastructure & Projects

Attachments
Site 4

e of offer from Council to Mr Carter dated 6 April 2011

e er from Mr Carter to Council in response to offer dated 5 May 2011
Copy of email to Mayor Ferguson from Mr Carter dated 5 May 2011
Ccﬁy of letter from Council to Mr Carter acknowledging his response dated 16 May
»py of email to Mayor Ferguson from Mr Carter dated 27 May 2011
Updated legal advice from Mellor Olsson Lawyers (acting for Council) dated 9
June 2011

Previously Supplied Attachments (not attached to this report but available on
request
1. Chronological summary of events relating to the Crystal Lake Camp Site
2. List and photographs of buildings on site
3. Legal advice from Mellor Olsson Lawyers (acting for Council) dated 16 February
2011
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Attachment 1 to Item 16.1

Rekingon Park

o

DCDB Parcel Boundaries

E 2pprox bourdary alignmerts 1N

N
A

Meters

Seabe: L1000

The amended lease area follows the boundary fences on the western, southern and south east
boundaries of the Camp Site and then includes the lake and the western half of the watercourse
northwards from the lake. The eastern half of the watercourse is not included in the amended lease
area and will be directly accessible from the eastern side of Lord Robinson Park. Also removed
from the lease area on the eastern side are walking trails and areas that have been the subject of
environmental rehabilitation efforts by the Macclesfield Bushfire Group.
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Attachment 2 to Iltem 16.1

THE DISTRICT COUNCIL OF MOUNT BARKER

P.O. BOX 54, Mount Barker S.A., 5251 Telephone: (08) 8381 7200 Facsimile: (08) 8391 7299
DX addreas: DX 51708, Mount Barker web site: www.dcmtbarker.sa gov.au ABN: 34 250 393 713

10/130/004-03

Reference:
9 March 2011
Mr R Carter
C/- Crystal Lake Camp

Devereaux Street
MACCLESFIELD SA 5153

Dear Mr Carter

Re: Crystal Lake Camp Site Settlement - Without Prejiidic

At its meeting on 7 March 2011, Council resolved in confiderice to reject the claim
received for settiement dated 24 January 2011 madeé:by Camatta Lempens Pty
Ltd Lawyers on your behalf.

In rejecting this claim Council has authorised 'Fna s,
a. nogotlate a formal offer, without: pre dtce, %6r you to give up vacant
possession of Crystal Lake (“the.site &
b. extend the date for you to gmﬁ

cal possession of the site

| bring to your attention that | ‘am no&autﬁonsed to accept any offer. Any offer
agreed in principle bolween,m vait eécHO be ratified by Council in confidence at
a future Council meeting

possible to arrange a convenient time to meet to

ASSETS & CONT RACTS
INFRASTRUCTURE & PROJECTS

Direct Line: 8391 7270
email: pburton@dcmtbarker.sa.gov.au

cc: Franco Camatta of Camatta Lempens Pty Ltd Lawyers
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Attachment 3 to ltem 16.1

THE DISTRICT COUNCIL OF MOUNT BARKER

P.O. BOX 54, Mount Barker S.A., 5251 — Telephone: 8391-7200  Facsimile: (08) 8391-7209

DX address: DX 51708, Mount Barker web site: www.dcmtbarker.sa.gov.au
10/130/004-03
6 April 2011
Mr R Carter

Cl/- Crystal Lake Camp
Devereux Street
MACCLESFIELD SA 5153

WITHOUT PREJUDICE
Re: Crystal Lake Camp Site - Settlement Offer

Dear Mr Carter

As previously advised by letter on 9 March Zb‘F' Council has resolved in

without prejudice, for you to give up vac
To date, through our informal discussi ) n-site and over the phone, we

on the settlement sum.

have not been able to reach a mut

“fo give up vacant possession of the site
Ieavnng all the bmldmgsi’ nd lrf‘:provements on site behlnd | note that you will take
with you your persgn

1. The' independent valuation undertaken by Maloney Field Services in March
#2010 of buildings and other site improvements which concluded that their

preciated replacement cost was approximately $143,800;

2. The nature and age of construction and the suspected asbestos presence
within building materials, an estimated building demolition and remediation
cost of $104,840 from the Maloney Field Services valuation in March 2010:

3. Recent improvements to the site since the valuation, including, |
understand, the installation of a new water pump, worth approximately
$3,000;

4. Plant and equipment excluded from the valuation such as bedding, portable
heating/cooling, tables, chairs, kitchen appliances, sporting items, etc. with
a total value of approximately $2,500;

5. Outstanding monies owed to Council including rates, lease fees and
charges and legal expenses totalling approximately $28,567.
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It is my opinion that the depreciated replacement cost plus recent improvements
and plant and equipment less the demolition and remediation costs and the
monies owed to Council would represent an appropriate settlement sum.

It is on this basis therefore, that | offer you a without prejudice settlement sum of
$15,900 (exclusive of GST) for you to give up vacant possession of the site within
two (2) months of the date of this offer leaving all the buildings (including plant and
equipment) and improvements to site behind hence transferring ownership to
Council on the day on which vacant possession is provided.

| bring to your attention that | am not authorised to approve any acceptance by
you of this offer. Any offer agreed in principle between us will ;need to be
considered and, if deemed appropriate, ratified by Council in confidence at.a
future Council meeting.

| await your written response.

Yours sincerely

==

Phillip Burton
MANAGER,

ASSETS & CONTRACT 5
INFRASTRUCTURE & PROJECTS

D|rect Line: 8391 7270’ :
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uer‘r‘ o) '% L
65 sm'rmn

Mr Phil Burton
Manager & Contracts Infrastructure & Projects

_JAttachment 4 to Item 16.1

| Dac. Na, 5 May 2011

Dear Phil

Many thanks for your prompt response. | am naturally extremely disappointed
with your offer for compensation for my property, my home, my business and for
my significant losses incurred due to District Council of Mt Barker’s five year
deliberation of my lease.

ut Prejudice” offer of $15,900, | again wish to bring to
ntion of all Mt Barker Councillors:

With regard to your “W
your attention and to the at

1. Council’s valuation 6£$40,000 /$143,800/$148,0007? is a gross undervaluation

as the impro&fem‘ba_ts-hque been valued and are presently insured for $451.000.

¥ f removal of buildings is not mentioned in my lease and Is clearly not
my isponsibility. As per my lease “I may remove any fixtures, fittings and
partitions b g'yg t upon the land”. There Iis absolutely no mention whatsoever of
removal of any buildings brought upon the land by others at the end of my lease.

3. The real value of “Bedding, portable heating/cooling, tables, chairs, kitchen
appliances, sporting items, etc?” Is realistically $50,000 not $2,500 as suggested.
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4. “Monies owed to Council” for “rates and lease fees” since July 2009, when
Council voted to appoint me as the caretaker, are clearly not my responsibility.
Since July 2009, while awaiting my appointment, | have maintained the property
at my significant expense, saving Council hundreds of thousands of dollars.

5. You have requested that | pay “Council’s legal expenses” of $8,000+? Why ?

| therefore present the following “Without Prejudice” proposal to expedite this
prolonged issue;

Council pay the true valuation of the improvements
Less the cost of “Removal of the buildings”
Less the “Outstanding monies owed to Council”

Plus my lost income due to Council’s 5 year deliberation $200,000+

Plus “Crystal Lake Camp” name, phone no Qo'm | name‘etc $100,000

Plus compensation for the loss of my home & my I,gyﬁlihmd $250,000

On the basis of the above facts
offer as | am most confident that :
above claims. '

figures | suggest that Council reconsider their
-independent arbitrator would support the

rolonged issue | will consider a settlement sum of

In an attempt to expedité ‘
ur “fair and reasonable” response?

$250,000+. | look forwar:

Many thanks Phi

Robert Carter

“Caretaker”, Crystal Lake Camp, Macclesfield, SA 5153
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Page 1 of 1

E.mall Message |Attachment_5 to ltem 16.1 |

From: Ann Ferguson [EX:/O=FIRST ORGANIZATION/OU=EXCHANGE
ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=AFERGUSON]

To: Sue Miller [EX:/O=FIRST ORGANIZATION/QU=EXCHANGE
ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=Smiller]

Cc:

Sent: 6/05/2011 at 1:24 PM

Received: 6/05/2011 at 1:24 PM

Subject: FW: Emailing: Dear Phill Burton 5 May 2011
Attachments: Dear Phill Burton 5 May 2011.docx

————— Original Message-----

From: robert [mailto:crystallakecamp@tpg.com.aul
Sent: Thursday, 5 May 2011 7:23 PM

To: Ann Ferguson

Subject: Emailing: Dear Phill Burton 5 May 2011

Dear Ann, after 5 years I am getting increasingly fristrated by Councils lack of
consultation, lack of transparency and lack of undé.standi &, regarding the
termination of my lease of Crystal Lake Camp. I _th e forward to you my
response to Mr Phillip Burton and formally requé “meg@ting with you to discuss
this prolonged issue with the hope of a fai asonable resolution. I thank
you for your consideration and your past i . Crystal Lake Camp.

The message is ready to be sent with the ¥ I_file or link attachments:

Dear Phill Burton 5 May 2011

rusegs e-mail programs may prevent sending or

Note: To protect against computer
: s. Check your e-mail security settings

receiving certain types of fije atta
to determine how attachment ‘handIed.

This email has been scdpped B he Messagelabs Email Security System.
For more informat . e visit http://www.messagelabs.com/email

file://C:\Documents and Settings\smiller\Local Settings\Application Data\TOWER So... 15/06/2011
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IAttachment 6 to ltem 16.1 [

THE DISTRICT COUNCIL OF MOUNT BARKER

PO. BOX 54, Mount Barker S.A., 5251 Telephone: (08) 8381 7200 Facsimile: (08) 8391 7299
OX address: DX 51708, Mount Barker web site: www.dcmibarker.sa.gov.au ABN: 54 250 395 713
10/130/004-03
16 May 2011
Mr R Carter
C/- Crystal Lake Camp
Deversux Street
MACCLESFIELD SA 5153
WITHOUT PREJUDICE
Dear Mr Carter

Re: Crystal Lake Camp Site - Settiement Offer

| acknowledge and refer to the following correspondence forwarded byyeu to Council:
o Email to Mayor Ann Ferguson dated 5 May 29

o Letter to myself dated 5 May 2011

| understand from your correspondence that yoti
prejudice settlement offer dated 8 April 20

h to accept our formal without

| remind you that your refusal of our &Qﬂlomon and our fauluro therefore to roach

"'-;"’timing""of the Council meeting at which this matter is
to be further considered. Il include consideration of your request to meet with
Mayor Ferguson.

Phillip Burton -
MANAGER, ASSETS & CONTRACTS

INFRASTRUCTURE & PROJECTS

Direct Line: 8391 7270
email: pburton@dcmtbarker.sa.gov.au

cc: Franco Camatta of Camatta Lempens Pty Ltd Lawyers
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Page 1 of 2
,Attachment 7 to Item 16.1

E-mail Message

From: Sue Miller [EX:/O=FIRST ORGANIZATION/OU=EXCHANGE
ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=SMILLER]

To: Brian Clancey [EX:/O=FIRST ORGANIZATION/QU=EXCHANGE
ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=Bclancey], Phil Burton

[EX:/O=FIRST ORGANIZATION/OU=EXCHANGE ADMINISTRATIVE

GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=Pburton], Sue Miller
[EX:/O=FIRST ORGANIZATION/OU=EXCHANGE ADMINISTRATIVE

GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=Smiller]

Cc:

Sent: 30/05/2011 at 11:43 AM

Received: 30/05/2011 at 11:43 AM

Subject: FW: Emailing: Dear Phill Burton 5 May 2011
Attachments: Dear Phill Burton 5 May 2011.docx

FYI...

Sue Miller
Executive Assistant to CEO & Mayor
Tel: 08 8391 7264

Email: smiller@dcmtbarker.sa.gov.au

————— Original Message-————
From: robert [mailto:crystallakeca
Sent: Friday, 27 May 2011 7:22 PM
To: Ann Ferguson 5
Subject: FW: Emailing: Dear |

nted by your lack of response to my personal and
et with you to discuss my ongoing 5 year

Dear Ann, I am sincerely dis
formal request of 5 May 20
predicament at Crysta.
make this issue "Conf
funded entity. A
are certainly nd
ruling and thei

ential and I must question Council's confidentiality
that I must pay for their Confidential Legal advice of

t I spend here awaiting a resolution costs me a

ence saves Council an equal or greater amount. This

. ongoing for the past 5 years and has cost me and saved Council
hundreds o} sgnds of dollars. Had Council terminated my expired Lease as of
30 June 20 he“cost to Council would have been well over $500,000 and the loss
to me has been similar. Please respond.

Warm Regards
Robert

Robert Carter
Crystal Lake Camp
Macclesfield 5153
Ph 83889343

————— Original Message-----
From: robert [mailto:crystallakecamp@tpg.com.au]
Sent: Thursday, 5 May 2011 7:23 PM

file://C:\Documents and Settings\smiller\Local Settings\Application Data\TOWER So... 15/06/2011
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Page 2 of 2

To: Ann Ferguson (aferguson@dcmtbarker.sa.gov.au)
Subject: Emailing: Dear Phill Burton 5 May 2011

Dear Ann, after 5 years I am getting increasingly frustrated by Councils lack of
consultation, lack of transparency and lack of understanding regarding the
termination of my lease of Crystal Lake Camp. I therefore forward to you my
response to Mr Phillip Burton and formally request a meeting with you to discuss
this prolonged issue with the hope of a fair and reasonable resolution. I thank
you for your consideration and your past interest in Crystal Lake Camp.

The message is ready to be sent with the following file or link attachments:

Dear Phill Burton 5 May 2011
Note: To protect against computer viruses, e-mail programs may prevent sending or

receiving certain types of file attachments. Check your e-mail security settings
to determine how attachments are handled.

This email has been scanned by the MessageLabs Email Securjity ¢
For more information please visit http://www.messagela?géégéé?
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Attachment 8 to ltem 16.1

Our Ref: DP:JT:71673

Mr Phillip Burton

Manager Assets & Contracts
District Council of Mount Barker
6 Dutton Road

PO Box 54

MOUNT BARKER SA 5251

Dear Phil
RE: CRYSTAL LAKE CAMP - NEXT STEPS

We refer to previous correspondence.

We have been asked to provide advice:6n a nimber:¢f matters in order that
Council is well-informed as it considéis. a further decision on the next steps
to be taken in light of the rejection by:Mr Carter of Council’s offer of
settlement. o

is requested relating to the intention to

The matters on which aur ad i
follows:
e

evict Mr Carter from the site;

What is the proce 1at Council is embarking on?

our best estimate of costs to Council?

1. The process/steps that Council is taking

We have previously advised that Council can take Court action to evict Mr
Carter from the site and require him to remove his buildings and

improvements from the site.

In certain situations it is possible for a landlord to take physical action to
“evict” a tenant who has not vacated premises. This typically occurs by
giving seven-fourteen days’ notice of an intention to remove the tenant. If a
tenant does not vacate after this time then an attendance is necessary, at

fewyor. (Incarporating Bonning} ABM 44157 825 957

mellor O 5500
fevel 5, 80 King n Streat, Adelaide SA 5000

2B

GPO 80X /4 Adetaides, Sourh Ausiralia 5001, L

Webusiterwww tiellecolisan consau Emailt lzwvers@mellorolscon <o au

mellor

OLSSON

lawyers

9 June 2011

Lawyers
PHILIP PAGE
CONTRAIANOS

=HAREN OLSSON, Notary Public
PHIL DORMAN

JENNIFER GOODALE
ANTHOMNY KELLY

JOANNA ANDREW

DAVID PARRISH

LEONIE MILLARD
ELIZABETH OLSSON

MARIE TAYLOR

HELEN STRATFORD

JENNY TUMMEL

CARMEL HOMES

LAIN FAIRHOI M

SARAH VINALL

HANNAH MILLARD

EL{ DAVIS-ROSS

ZEENA ANTHONY-QURESHI
JENNIZER FULLER
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Registered Conveyancers
JUDITH PHILLIPS
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My Direct Line

8414 3407
Telephohe

Australia (C8) 8414 3100
Int :618 8414 3400
Facsimile

Australia (08) 8414 3444
il 8718 6414 3444
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which time locks are changed. In some instances, the assistance of police may be required.
In this case this would not be appropriate, primarily as the buildings are owned by Mr
Carter. This makes it impossible for the Council to simply change the locks, as it does not

own the buildings.

Accordingly, we consider that the appropriate procedure would be for Council to issue
Court proceedings by way of a summons for Mr Carter to give up possession of the land
under Section 192 of the Real Property Act 1886. The Council, as “claimant”, would be
able to do so as a lessor where a legal notice to quit has been given and the term of the lease

has expired.

<'.

Normally an action for possession would be taken by the registered pruprr r of
freehold, but as the Crown is that owner then that provision is not appropfiat

[ ems should
an order for

Whilst Council has deliberated on whether or not the buildings _arféij_,mpr

S ﬁ"%&‘mgs brought on the land
by Mr Carter are not removed at the end of the'ae hertt ‘e@ey are deemed to be abandoned

and become the property of Council. Ho e":
majority of the buildings, which we undegs
Mr Carter at the commencement of the

1 to mmue 0 own buildings on
Council land. The expired lease provides that, l}' X

sponsible for the removal of the buildings.
espass on Council’s land and, therefore, it

relationship of the I

settlement milhals?ﬁ?@a

trial ljeanng, t;{pu,ally after a number of preliminary conferences and other procedural
step producing lists of the relevant documents and possibly setting out the

partieg ; W‘ents in more detail.

After the trial/hearing, the Court would make an order either in the Council’s favour or
dismiss the Council’s case.

We have noted that Council has also taken out rate and debt recovery proceedings against
Mr Carter, but these proceedings have been adjourned pending resolution of the main issue
of possession of the land. It would be appropriate for these debt recovery proceedings to be
reactivated by Council to try to resolve all outstanding issues with Mr Carter. Mr Carter
may seek to have these proceedings transferred so that they are consolidated and considered

at the same time.
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We have previously mentioned the possibility of Mr Carter seeking injunctive relief to
prevent Council seeking to evict him from the land. This was on the basis that we might
have been taking proceedings in one of the inferior Courts, such as the Magistrates Court.
If we proceed as suggested in the Supreme Court then this will not arise, as the Supreme
Court has general jurisdiction over the proceedings and Council would need an order from
that Court before any eviction took place.

2. Best estimate of timing

We have previously advised that eviction proceedings may take several months. It is
possible to seek an urgent hearing on the basis that Council requires possessigg of the land
to undertake development or for its own use and this may be supported by the (‘Eﬂ? @,‘.

Once the proceedings are issued and served on Mr Carter there is a periodibf ﬁﬁrer ically

between 14 — 28 days in which he must decide whether to put in aﬁ‘%appea:'f" e in order to
resist the proceedings. In the case of proceedings pursuant mﬁﬁ. Réﬂi Praperty Act, the

Court may reduce the time and require attendance 16 days aﬂﬁ? ﬁg procce%lgs are issued.

From our experience, it is more typical that a pref’fifmndry ﬁ%@rmg will be held
approximately 6 weeks from the issuing of the proceedings W\Eﬁk@ trial being held anywhere
from 2 — 3 months to 10 — 12 months later (depend;ng ¢ “ibeitcy of the matter),

It is usually the case that a hearing in the Sup 30 Qﬁurt caivbe arranged earlier than in the
District Court, and we therefore rewmm He actidn be commenced in the Supreme
e

Court. This would be heard before a @g

The fees and costs of both Courts atg, D% T ally qﬁ% same, so there is nothing to be gained by
commencing the proCeedlngs ugﬁie it

Couft | and regpuire Mr Carter to vacate the land within a certain period, say 14 — 28 days,

o

to allo ‘-.ilutg\i&}l‘lc to remove his personal possessions.

If Council is successful with the proceedings for Mr Carter to remove the buildings from
the land, this time may be extended by the Court.

Whilst the buildings are supposedly transportable we understand that some of the buildings
will be difficult to remove and may need to be demolished. Mr Carter has consistently
argued that removal of the buildings to another location is not viable and Council will need

to acknowledge this possibility.

It will be necessary to impress upon the Court that the buildings cannot remain, even if they
cannot be transported from the site, and should be demolished at Mr Carter’s expense
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(although the Court may determine that upon vacation, as per the terms of the lease, the
buildings become Council’s problem). This is on the basis that their continued presence on
the land will prejudice Council’s future use of the land.

The issue of the value of the buildings will almost certainly be raised by Mr Carter and this
issue will need to be resolved by the Court, in the absence of agreement between the
parties. Council’s argument is that the buildings have very little residual value and are not
likely to be of any benefit to any future use of the site. The Court is likely to want to have
some understanding of the value, if anything, of the buildings as this may influence what
orders it makes. The Court will be mindful of not giving the Council a windfall even if the
orders are made for vacating the site but the buildings remain. It will want tosgpsure that if
they do have a value that Mr Carter is compensated (noting that there is unlikeligo be any

significant value in the buildings).

Matters that the Court will wish to consider include the following:
¢ The contractual position of the parties in the legs
e The notice to terminate the lease/process.

The dealings between the parties.

what armngen‘ii:ﬁts are rcﬁx.pre for Mr Carter and his family (including the
possible agph%tgﬁﬂy of the Residential Tenancies Act, although this is

unllkely) k
° Whn.th’ég_;x "G4t owns any other properties — we understand that he owns
Her stigh properties in South Australia (whlch may be relevant to any

i argume’ﬁl régaldm g the necessity for him to remain at Crystal Lake Camp).

W}a ,L},E‘r it is appropriate to require the removal of the buildings, and the
sposts involved. The asbestos issue may well be raised.

55

he amount of time required by Mr Carter to move from the land.
e What plans Council has to use the land in the future.

e Whether any of the buildings are transportable and if not is there some
residual value that the parties should recognise.

e Public interest issues in relation to contractual obligations.
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4. Best estimate of costs to Council

We have previously advised that the action, if resisted, could cost in the order of “tens of
thousands of dollars”. This does not take into account the internal administrative costs
incurred by Council staff in assisting Council’s solicitors and, potentially, the need for

attendance by Council staff to give evidence.

The external costs will include Court fees (in the order of $1,800.00 for filing plus a daily
trial fee of the same amount), legal costs incurred by Council’s solicitors ang.the cost of

. . . . . TL“‘{‘“t:-
It is extremely difficult to give an accurate estimate of the likely costs \-hﬁ‘t\*&‘
incur given the uncertainty as to whether Mr Carter challenges thigzorde C

Council. Based on our experience, we estimate the cost to B¢ between $8,000.00 and
400.00 1 “g,(rial eventuates

$10,000.00 if it is not contested, and between $20,000.00 to_%‘f,éé
(inclusive of costs of counsel). & T
%, 43%\}
5. 1% likely that the Court will

. Asto the way in which
cely to only recover about 50% -

g
If the action is dismissed then Councikﬁ-@"‘ﬂl béy, its costs and potentially have to pay a

portion of Mr Carter’s costs, which‘?%uld b }greé:ilmably of a similar amount to those
incurred by Council. We considég;thatithis eventuality is highly unlikely, but must be

considered. i b

[f Council is successful in obtaining the requested sprd
order Mr Carter to pay a portion of Council’s legaka

the Court scale allows costs to be recovered, ncil
70% of its actual costs.

There is also the possibi@%y 6l ‘g%ppeal by cither party against the Court decision, which
would result in further costs, beiig incurred. An appeal would be from the single judge’s
decision to the Full« e Siipreme Court (3 judges). An appeal would typically cost

0.00, but if it eventuates we would endeavour to give a

the ifttructing’

given thiésdture and potential complexities of the issues involved, we recommend at that
stage instructing counsel. We are, of course, happy to proceed without instructing counsel
if Council so desires, or, alternatively, instructing counsel sooner or later than suggested.
We can discuss this further with Council officers as necessary.

Summary of Advice

We consider that commencing proceedings in the Supreme Court for an order for
possession will be the most appropriate procedure. We anticipate that Council will be
successful with its application. The removal of the buildings is less certain.
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It is difficult to be definitive on the costs and timing, but we have given our best estimates
from our experience and knowledge of the issues involved,

I have been assisted in the preparation of this advice by Anthony Kelly, one of our litigation
partners.
If you have any queries or require further advice, please do not hesitate to contact me again.

Yours sincerely
MELLOR OLSSON

Per: @a.,.e@,-w{

DAVID PARRISH
Direct e-mail: dparrish@mellorolsson.com.au
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