CONFIDENTIAL ITEMS 2003 - SEPTEMBER 2016

DOC/16/84673

Iltem Title

Confidential Order Details

Item being
kept
confidential
- Agenda/
Attachment/
Minutes

Reason Resolution
regarding Regarding Action
retention or

recommend-

action to

release

Last
Review
Date

Next
Review
Date

Date
Released
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21 December 2015

REPORT TITLE: CONFIDENTIAL ITEM — RECYCLED WATER
SUPPLY AGREEMENT

DATE OF MEETING: 21 DECEMBER 2015

FILE NUMBER: FOL/15/7019

Strategic Plan 2012-2017 Ref:

Outcome 3: The Mount Barker District is a leader in growth area water
management.

Purpose:

To provide an update on the recycled water supply arrangements with
Hillgrove Resources and seek authority to amend the existing Water Supply
Agreement between the two parties.

Summary — Key Issues:

e Hillgrove has disputed the amount owed to Council for the supply of
recycled water in 2014/15; and

e It is recommended that<variations. to the existing Water Supply
Agreement for the supply.-of recycled water between Council and
Hillgrove be implemented.

Please note:

At the time of this item being finalised, communications were continuing
between Council and Hillgrove. A verbal update can be provided at the
Council meeting.

Recommendation:

That Council;

Section 90 (3) (h) Order

1. Pursuant to Section 90(3)(h)
Pursuant to Section 90(2) of the Local Government Act 1999
the Council orders that all members of the public except the
Chief Executive Officer, the four General Managers and the
Minute Secretary be excluded from attendance at the meeting
for Agenda Item Recycled Water Supply Agreement.

The Council is satisfied that pursuant to Section 90(3)(h) of
the Act, the information to be received, discussed or
considered in relation to this Agenda item is information
relating to legal advice, which will be discussed in detail with
council members.
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The Council is satisfied that the principle that the meeting be
conducted in a place open to the public has been outweighed
in the circumstances because a Council decision has not yet
been made in relation to the advice.

Note the legal advice from Cowell Clarke (attachment 1);

Amend the existing Water Supply Agreement with Hillgrove
Resources as follows:

e The period is for a further 5 years commencing 1 January
2016 - subject to Hillgrove's licence being extended
beyond the current expiry in 2018.

e The Minimum Annual Quantity is/to be changed from 400
mega litres to 750 mega litres;

e The rebated price will apply to all recycled water sales
irrespective of the volume supplied in any financial year;

e For the period 1 January 2016 to 30 June 2017 (inclusive)
payment terms shall be‘varied from 30 business days to
90 calendar days;

= Make clear.a paoint of interpretation to ensure that there is
no restraint of.trade-for Council’s recycled water disposal
path;

e Add the three new provisions which are outlined in
attachment 2; and

e Authorise the Mayor and Chief Executive Officer to finalise
and execute the above variations to the Agreement and
any  other matters arising from the current Agreement
requiring a tidy up/clarification.

Approve the impairment and write off of $313,000 raised over
the remainder of the contract period with $230,000 of this
amount being attributable to the provision by Council of 97.1
mega litres of recycled water to Hillgrove that was outside of
the quality specified in the Agreement.
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Section 91(7) Order

5. Pursuant to Section 91(7)

That having considered Agenda Item Recycled Water Supply
Agreement in confidence under 90(2) and 3(h) of the Local
Government Act 1999, the Council pursuant to Section 91(7)
of the Act orders that the discussion, report, attachments and
all minutes be retained in confidence until the above
amendments to the Water Supply Agreement have been
formalized by the execution of same by both parties or such
lesser period as may be determined by the Chief Executive
Officer and that this order be reviewed every 12 months.

Background:

1.

An informal gathering for Council Members on recycled water
including Hillgrove was held on 2 November:2015.

A confidential Memo was issued to Council Members on Hillgrove on
23 November 2015 and is attached (attachment 2).

Discussion:

What Has Changed

3.

A lot has changed since ‘the current Water Supply Agreement
between Council and Hillgrove was executed in May 2010.

Two major changes are that Hillgrove now requires around three
times more water per annum than was the case in the early years of
the mine operation and will very soon have an alternate water supply
being raw water from the River Murray. Hillgrove has received
authorization from Council under the Local Government Act (to place
infrastructure within road reserve) and it is understood that the new
pipeline is likely to be completed in January 2016.

Council benefitted considerably from Hillgrove requiring more water
given the provisions of the Agreement (in particular the non rebate
price applying above the annual threshold volume) and the resultant
guantum of sales revenue that was generated.

The alternate water supply that Hillgrove is expected to soon have
access to means that Council is then going to be disadvantaged
under the current Agreement given the minimum annual quantity of
400 mega litres i.e. a swing of the pendulum.

Why Re-Negotiate
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7. ltis in Council’'s best interests to negotiate and formalize variations
to the current Agreement for the following reasons:

e Commencement of the current five year Agreement is not clear as it
is tied to the satisfaction of specified pre conditions (i.e. certification
of practical completion of the pipeline). Hillgrove has advised that it
considers commencement to be in February 2014. It is
advantageous to secure an additional 5 years from 1 January 2016.

e Council requires a disposal path for treated wastewater (recycled
water) and Hillgrove provides this for the majority of the Council

supply;

e Under the current Agreement the minimum annual quantity that
Council must supply and Hillgrove must take.and pay. for is only 400
mega litres;

e |f Hillgrove was to advise Council that it only required the current
minimum amount of 400 mega litres it would require Council to find
an alternate disposal path for a large volume of recycled water (refer
below) and see the loss of considerable revenue from recycled water
sales;

e |t would be difficult for Council to put in place arrangements for an
alternate disposal path without incurring capital cost for new
infrastructure which could 'be significant;

o A key objective is employment within the region and it needs to be
remembered that Hillgrove. is both a major employer and a significant
purchaser/consumer of. goods and services with implications for
many contractors and other businesses.

8. A packaged arrangement has been negotiated at officer level with
Hillgrove and is.reflected in the above recommendations. In addition
an amount of security from Hillgrove was sought but that proposition
has not been supported by Hillgrove (refer below).

9. The main benefit to Council is securing a disposal path for recycled
water and gaining revenue for a minimum of 750 mega litres per
annum compared to the current minimum of 400 mega litres.

Current Position

10.As at 17 December the total amount owed by Hillgrove to Council for
recycled water was $673,581 taking into account an agreed payment
plan that has been negotiated. The most recent payment received
from Hillgrove was $60,000 on 16 December 2015.
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Disputed Amount

11.Part of the package includes Hillgrove requesting that the total
amount currently owed (as per tax invoices issued by Council) be
reduced by $313,000 as Hillgrove disputes that this amount should
have been invoiced.

12.The amount is derived from Council charging Hillgrove for water at
the non rebated base price for all water supplied over and above the
annual threshold of 787.5 mega litres as per the Agreement.

13. Despite numerous requests/opportunities being provided by Council,
Hillgrove has not to this point provided a basis for the dispute other
than to cite quantum meruit. This is dismissed.in the legal advice
obtained by Council from Cowell Clarke (attachment:1).

14.Whether or not Hillgrove has any further_information to support the
claim that Council has made an error .is not known; although it is
considered unlikely, this possibility can’t be dismissed.

Non-Specification Water

15. During April/early May of 2015/a total of 97.1 mega litres of recycled
water was supplied by Council to Hillgrove that was outside of the
quality specified in the Agreement.

16.This arose during ~the. period’ when Council experienced some
operational difficulties‘with.our lagoon based wastewater treatment
process.

17.As the water did:not meet specifications, Council informed Hillgrove
that it was ceasing supply. Even though the recycled water was
outside specification it was still sought by Hillgrove in order to utilise
it in their-mineral recovery process.

18.Council charged Hillgrove for this water at the applicable rate under
the Agreement which was the non rebated base price of $2.37 per
kilolitre = a total cost to Hillgrove of approximately $230,000 (being
97,100 kilolitres at $2.37).

19.Whilst Council acted within the provisions of the Agreement to
charge Hillgrove for this water at that price, the following points need
to be considered:

e The non specification water meant additional cost to Hillgrove to use
the water and less flexibility as to what purpose the water could be
used for;
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e If Hillgrove didn't take this water it would not have been able to be
discharged by Council to the Laratinga Wetlands or the creek in
large volumes due to it being toxic to aquatic life;

e Hence the disposal to Hillgrove saved Council additional cost; and

e Hillgrove could have said “no thanks Council” pursuant to the
Agreement.

20.In view of the circumstances and the relationship between Hillgrove
and Council, it can be reasonably argued that Council should not
have billed Hillgrove the $230,000 for the non-specification water.

21.1f this was now applied then the disputed amount would be reduced
from $313,000 to $83,000.

Trade Off

22.To secure a revised arrangement with“Hillgrove, the $83,000 can be
‘traded off' against the gain of increased future revenue from
Hillgrove by virtue of the change in.the minimum amount from 400 to
750 mega litres per annum for five years.

23.The additional revenue at. 750 mega litres would see the trade off
amount of $83,000 made up by Council in just under 4 months and
thereafter Council would be ‘in front’.

24.The rebated price will apply.to all recycled water sales to Hillgrove,
there will no longer be ‘an annual threshold above which the non-
rebated price has until.now applied.

Security

25.Council-put to Hillgrove that security be provided for the next 18
months to ansamount of at least $313,000. The security would only
be utilised by Council in the event that Hillgrove did not meet its
obligations under the Agreement (as revised).

26.Hillgrove advised that the request for security was “without
foundation”.

Payment Terms

27.For the period from 1 January 2016 to 30 June 2017 payment terms
shall be varied from the current 30 business days to 90 calendar
days. In effect this change would represent what has been the
practice of Hillgrove notwithstanding the provisions of the
Agreement. Council has not invoked the provision of interest for late
payment as provided for in the Agreement.
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28.This is in recognition that Hillgrove is mining a high production/low
yield section and that places additional demands on cash flow.

New Provisions in Agreement

29.New provisions for the amendments to the Agreement are proposed
as outlined in attachment 2.

30.These are seen as furthering the relationship between Council and
Hillgrove beyond that of simply recycled water supply and use.

Options

31.There are various other options over. and above the
recommendations.

32.0ne is to simply issue credit for 1$230,000 (being for the non
specification water that was billed) not. the amount disputed by
Hillgrove of $313,000.

33.1t is not known whether that would be acceptable to Hillgrove (it
would be communicated as the Council meeting resolution). This
approach would require. some ' modification to the above
recommendations.

34.1f that is put to but not accepted by Hillgrove then the fall back
position of the amount of $313k as per the above recommendations
can then be utilized.

Community Engagement:

| Informing only | Not applicable

Policy:

Council policy is that the write off of debts over the value of $5,000 requires
approval by Council.

Budget:

Extinguishing the non-rebated price per annum (for water that was supplied
over the annual threshold) will reduce the amount of sales revenue.

Conversely, increasing the minimum annual quantity to 750 mega litres will
ensure a higher level of sales revenue than would apply if Hillgrove
determined to only purchase the current annual minimum of 400 mega
litres.
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Alterations of conditions of this Agreement together with the write down of
the $313k will result in a forecast net deficit position to Council of $80K over
five years in total or $16K average per year (i.e. costs to supply exceeding
revenue from Hillgrove).

This will be considerably less than the additional costs that Council would
have to incur in paying environmental levies (estimated at $22K per annum)
to discharge effluent to Mt. Barker Creek or to develop alternative water
disposal strategies such as supplying the golf course and other sites with
recycled water.

Subject to various assumptions, the recommended variations to this
Agreement will likely result in future rate increases of approximately 0.33%
to offset the operational costs for disposal of water in-excess of 750ML. The
alternative (if Hillgrove purchased the current minimum amount) would have
a more significant impact.

Statutory/Legal:

Refer attachment 1.

Staff Resource Requirements:

Staff time has been required to negotiate with Hillgrove.

Environmental:

Refer attachment 2.
Social:

Refer above to Hillgrove's role in the economy as an employer and
consumer.

Risk Assessment:

Major risks are that Council requires a suitable disposal path for large
volumes of treated wastewater and if Hillgrove was to unexpectedly default
on its performance obligations with Council (refer above).

Asset Management:

Not applicable.
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Conclusion:

The relationship between Council and Hillgrove has delivered significant
community benefits (environmental, social and economic) with the objective
of that continuing into the future and being underpinned by the
recommended changes to the current Agreement.

Key Contact
Brian Clancey

General Manager, Infrastructure & Projects

Sponsor of Project
Andrew Stuart

Attachments
Legal advice from Cowell Clarke
New provisions for the amendments to the Agreement

3. Confidential Memo to Council Members dated 23 November 2015
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Attachment 1
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Mr Brian Clancey Molarke

Mol Barker Dislict Council ]
PO Bow 54
MOLKT BARKER 54 5251

By emall: helancey@demibarker sa.gov.ay

Dear Mr Clancey

MOUNT BARKER DISTRICT COUNCIL (“COUNCIL") & HILLGROVE COPPER PTY LTD
(“HILLGROVE") — DISPUTE RE CHARGES UNDERWATER SUPPLY AGREEMENT

| refer to your emails of 17 and 18 November 2015 and our meeting on 24 November 2015 in
relation to the above matter.

Following receipt of your emails we have reviewed the Water Supply Agreement between Council
and Hillgrove dated 31 May 2010 (“Agreement”).

You have instructed us to provide preliminary advice as to the likely strength of Hillgrove's claim
that certain charges raised by Council pursuant to the Agreement for the supply of recycled water
earlier this year are incorrect.

Your emails set out some of the recent background and context of the parties’ agreement to vary
the Maximum Annual Quantity under the Agreement, from 750 megalitres to approximately 1,000
megalifres. A key issue arising in the dispute is the question of whether any agreed increase in
Maximum Annual Quantity also restlted in an increase in the Rebate Quantity, which would have
had the effect of reducing certain rates of charge applicable to the water supplied to Hillgrove in FY
2074-15

| nate et Counal wighes o pursue a negotialed agresmen with Hilgreve on a range of maters
rathor fan simply contesing the reie of chamge dispuie inoisclation. As discussed, 1his advice is
based on Councils pieferrdd] approach of reaching agreement with Hllgrove prompliy, rafher than
having a lengthy dispute process and theraby |espardisng Te axisting commencial relationship and
pessble fubne reveniues

In short, thie advice confirms that, in our view, Council's puui'llan A% deterninabla on the
face of the Agreement is relatively strong, Howewer, $ere are therdore oerfain strategic
advardapes whith may be ablained for Council i the pursuit of a negotiated resalution of the
disniite.

Conract analyeis
| condrm 1hat the concepts of Maxmom Anrual Guanty and Rebate Quantty ane
separziely and dstinelly in the Agreeman, swech hal there is no obvious basis upon which Hillgrove

Ll o Nmlel Dy i o s Gl e ke’ R Prdbevad il Skl e Lewilikar
TSI TR _d
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Tdr Brian Chanoey
eunt Barar Destnct Counsi 30 Messarmbar 2015

cauld asser the Agreemant should be inderpretad as somehaw reguiring the hee defintions b be
lriksl.

In additian, the Agrearmant B axplict in sefing cut the way in which te Maximum Sanual Quantity
ray ba varied {par clausa 5.4 “Varations"). Howaver, dausa 5.4 deas not deal with the effect af
ary vanation an the pricing prescribed by clause 8.

Howwersar, the Sgrearrent pravides in dause 5.2 {hat the Rebate Change Rate will be substitided for
the Base Charge Rate In respest of "Water taren .. duiing the Rebale Panad up o the Rebare
Qantily fir e Comdrac! Year o bl el Waler js faRen”,

I note fhat tha BMaxirmum Annuel Quantity snd Febeie Quantity ware beth soectfied gs 750
rmegalitres in the execuied wersian af the Agreement. In my wiew this & to be eensidercd mercly
caincidental. Tha sefting of the Rebate Cuantity 2t the same volume as'the Masimum Annual
Cuardity, without rore, does rathing t raguire thees volurres abeays to B8 eual,

Thema & theratare nathing in the Agreament which weald requireg 8 chanoe | tha Maximurm Annwal
Cparaiy 10 SAUSE & COMMIRNSUNETE chanos 10 be rada to the Rabate Quaesity That ks, becauses tha
tesa corcapts ara not axprassly imemelatad, & waratian te the formar has masutarmatic conbractual
offect on tha latier.

Fr MeThare s refermed o hie el of 30 Cobober 2095 o (e cansspt of quanium rreruil, whish |
understand from your irstustions appesrs to have bear dane noal of his asserton that the
sgreamant had tean suparseded by subseguent discussian ard avents, nemsithstanding the lack of

Quanium meruit i 2 grincplz of aw by which @eentrackar may be entiled to payment of 2 far ang
reasarable sum for work pedforimed and rolatals sugplied whers, relevantly, there B no
canlrasival pravisisn speciling e price of thaiwek sethaze materials.

Herwsaraar, in this mstance, the Agreemant sicledes eopress tomms as tepricing, whizh (as set out
above} can apply a5 withan notwdhstrnding e changs in Maximum Araual Cualsy, Tha High
Court has stabed that where a condract is in plecs, there can be na claim for guantum merwt: Pavey
& Mafthews Sy Lid v Pad (1987 162 CLR221.

M Al caly change rads s the Agfeerenlas execubed on or abad 31 May 2010 veas the incease
of tha Maarmum Snnual CSuwantity te sarre 1,000 maegalitres, | would considar Council te ba in a
relatwely strong pasition o assem thatthe rates chargeabis for water supply urder the Agraement
are 25 calculatad by Councilfand Aot o= assered by Hillgrovel, namaly na rebate baing 2pplhad to
Lhe supply of wabar excesding 7E7.5 megalitres par annurm

Howeider, piven that the partes @d rnod simaly agrae the vanialicn of the Maximum Sroual Quarnlily
in Eolation, il hds been recsssary L corsider e circumetances of the variation 8= apparant from
the amalled beckground mataraks you have provided,

Rewview of cormes ]
it would of course be 1o Hillgrowa's great advandage if ¢ could hawve idersdfied same assuranca given
of represamtafion made By Councl gorsannel that the andincty of the increased Makimum Anmual

Qpandily would be suppled al the Rebals Rate.

Howsrdar, Hilgrowe's commenications on the change rate =suws de nat contain any such assedtion,

AREE_ T Prae 4
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Idr Brian Chanoey
feunt Barkar Destnct Counsi 30 Mesarmbar 2015

In parizular, the email frem Hillgrove's Steve MeClare to vau serd on 11 September 2015 at £.49pm
surnmansas Hillgrove s views of the relesant nagatsations concaming the increase (nvalume of water
k2 ba supplied, but deas nat assan hat any of the negotiations spaclicaly addressad the guashon
of pricieg. IF Hillgrevs had svdence of soma raprasentaion concarning the Rebate Rate, ans vauld
hawe cupected that Basis ta have been refered to in br MoClars's amail

O yeur nsbrastions, | understand hal the dispube sver the relesant charge rate armse falleving
Hillgeeve's consaimplizn of vwatar betwean Spdil ard Jul 2005, Sincs this dspute bas baan agitates
rekatvaly scon afer the dissgresrment first cams o Aght, | am af the weye that thare |2 litts grouns
Far Hillgrews b apset that Cauncl should Be greventad Trem rabing on the Sgraemant baca s [t
Induced Hilgrawa ta assuma i/ wouldd continus 1o ba charged at all timas at 1 Rabata Rata,

Taken together with the foregoing confractual anmalysis, our review of the materials as
provided in your ermails indicates that Council's position is reasonabdy ®tiong.

Hoveeesar, that b= not b iy Hilkgrowe il be incapable of asserling racta bo the contrany. Hilkrowve
ey allage 8 dffemant ntergretation of fhe Agreemant of may i dee Caurse allage same
represantation was made by Council abeat pricing. ¥ Council sibended ta sonk racocvary of the full
amcunt charged, this would hawe the potertial to subject Council bathe 2xpense and noonwenicros
ol pursving s debl clairn thicugh the Couls,

Adylice e Nnext staps

¥eu have infarmed s that, an the assumetion the Council's pasition is strang, Cauncil might seek
b3 use pursuing Dayment of the amownt disouied by Wfgrave as @ bargaming chip, and possibly
carnpramise on the recavary of that armeunt in axchangs far ablgining from Hillgrova soma security
far future revenues or ather commersial benefitde, Counil.

Thee canbext of R indeation iz that & wouwd bede Cowmls deadvantage if Hilgrove ceased taking
wader frarm Cowncl ategether (albelt that Hillgaye sl than e in freach of the Agraemant), of
aitermativaly, if avan it detemningd ta redicg its censumpiion 1o the Mininum Ananual Cuantty of 400
megalitras par arnum

To guard against this eventuality, Councd may wish 1o consider szeking o negalizte with Hillgrowe
bz enbes Inds a side agreermant (kahl By way obdead) whemby vadalions b Be Mazimum Annus)
Cuandity, Minipen Annogl Guaabity and Rebeate Rate could ba condirmed, and other 1emms
exprassly agraed to prasense Colmel's Intenasts.

Ay such desd could include 3 ragurerment that Hillgrove provide some security for 25 future
perfarmancs of the Sgrearmant.

o ey wish Lo ke advantageel the dispule resolulion provigions of the Agrearment, as set oul in
cawse 200 Tha confractual meguiremenl for dhe partes o allempd 1o ook the diepude by
ragofiatien fand, if egetiabon is unsuccessful, madiation} may provide 3 senveniant precadurs far
opaning commersel discusaions at shart nobes, Using the disputs reseliion procedurs sauls
thecredicaly sce ibe maticr referred to modiation within about a bwo-weck periad. This may well
align with Council's goal of soeking the resolution of the maticr within the rect fowr wecks.

Alemativedy, the comrnerzial negotiabions can abeays Be pursued iformaly. | underslard Souncd

has bad an effective ommerdal relatisnshis with Hidgrove in tee past and this might! be the
prafarred Inktal sten

AREE_ T Prae 4
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M Briam Clarey
fiount Barker Cistrct Coumci 20 Movember 2015

Fraasn contact m if yau reguins amy mare datal or wish o disosss furthen

aurs laithluly
COWELL CLARKE

B i |
Lo s T et
r Al

Per.

JAMIE WATTS
Farines

132738_1738986_4
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New Provisions to be added to the Agreement between Council and Hillgrove i.e.
provisions to be inserted that do not currently exist in the Agreement as distinct
from variations to existing provisions

1. Revenue from any sales over 750 mega litres per annum would be
recorded by Council. 25% of this amount will be tallied for subsequent
expenditure by Council in the townships of Callington and Kanmantoo and
when that does occur there will be public recognition of the contribution to
that project from Hillgrove via this sales revenue. Timing of the expenditure
in these townships will be at the discretion of Council and may see funds
accumulate over more than one financial year in order to ensure that a
strategic use of the revenue from Hillgrove over 750 mega litres occurs
which may be in concert with other Council funds. The project need not be
recycled water related, it could be for example towards a new building or
redevelopment of an existing building at the Callington Oval. This is to
provide some incentive for Hillgrove to purchase a higher volume of water
from Council than the minimum amount.

2. Specialist expertise availability by Hillgrove — a current example being the
Emerald Quarry rehabilitation project. This be documented at a very high
level only and the parties would acknowledge such opportunities and that if
Council seeks to utilise Hillgrove expertise/resources then that would occur
on no more than a cost recovery basis to Hillgrove, again with formal
recognition by Council of the Hillgrove contribution to the Council project.

3. Post mine closure plan. — Hillgrove and Council acknowledge the
importance of this process.and the timely delivery of the plan to (amongst
other things) seek to ensure that productive use is put to the infrastructure
and other assets on site. Council will liaise with Hillgrove and provide
reasonable input to the preparation of this plan at no cost to Hillgrove.
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Attac Ay
STATUS: Confidential MOUNT BARKER
DISTRICT COUNCIL
TO: Council Members
CC: Corporate Governance Group; Anu Atukorala; Greg Sarre

and Bridget Ransome

FROM: Brian Clancey, General Manager Infrastructure & Projects
SUBJECT: Hillgrove Resources: Council Relationship & Arrangements
DATE: 23 November 2015

REFERENCE: FOL/15/7019

PURPOSE:

To update Council Members on the relationship and ‘arrangements between
Hillgrove Resources and Council.

BACKGROUND/HISTORY:

An informal briefing was provided to Council Members on Monday 2 November
2015 and a high level overview was provided by Council officers including the
Hillgrove view that it disputes by $313,000 the total amount outstanding to Council
for the payment of recycled water supplied to the mine (see below).

Several years ago Hillgrove fundedand procured a recycled water pipeline that
runs from the Council storage dam on Little Dublin Road to the mine.

With the benefit of grant funding obtained by Council, the size and capacity of the
pipeline was expanded beyond that required by Hillgrove and the length was
extended on to the town of Callington and is used to irrigate open space at the
Primary School and the:oval.complex.

A contract was executed between Council and Hillgrove regarding the design and
construction of the pipeline’and the supply by Council to Hillgrove of recycled
water for use at the mine.

That pipeline subsequently vested in Council’'s ownership and is also used by
Council to supply other recycled water customers.

Council now supplies Hillgrove with around 1,000 mega litres of recycled water per
annum. This is used in both processing and for dust suppression.

The contract (executed in May 2010) specifies a minimum quantity of 400 mega
litres per annum and a maximum of 750 mega litres per annum.

Under the contract any volume of water more than 5% above the maximum
quantity (787.5 mega litres) does not get a price rebate i.e. this water is charged at
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the council base price (currently $2.44 per kilolitre v the rebate price to Hillgrove of
$0.81 per kilolitre).

The rebate price to Hillgrove was determined by Council resolution having regard
to the various criteria that apply as contained in the Council's Recycled Water
Pricing Policy.

A simple example:

If Hillgrove purchases 950 mega litres of recycled water from Council within a
financial year. The price will be:

787.5 mega litres @ $0.81 per kilolitre (rebate price) = $637,875

162.5 mega litres @ $2.44 per kilolitre (base price) = $396,500

Total amount payable by Hillgrove to Council is $1,034,375

Hence in recent years the contract has delivered very significant revenue for
Council as Hillgrove’s demand has exceeded the volume to which the price rebate
is applicable.

The amount of water required by Hillgrove has risendramatically. In 2015/16
Hillgrove is seeking between 1,400 — 1,500 mega litres.

Council does not have the capacity to supply this quantity of recycled water.

Hillgrove is preparing to construct a new pipeline to bring raw River Murray water
from the SA Water Murray Bridge to Onkaparinga pipeline to the mine.

Council investigated whether it would-be possible for such a new pipeline to be
built at a different location and have'it connect to the existing Council recycled
water pipeline. For engineering and other reasons this was not feasible.

Hillgrove will not purchase water from SA Water, they will simply use water that
will be supplied via the SA Water pipeline for which they pay at a rate that is to be
prescribed. The use of SA/Water infrastructure by other parties is recent, having
been made possible by.the Water Industry Act via State Parliament in 2012.

Hillgrove will require a licence to extract water from the River Murray — these
licences are traded on.a regular basis with an associated water allocation.

Once this new pipeline is operational Hillgrove will have an alternative water
supply. Current indications from Hillgrove are that the new pipeline is expected to
be operational in late December 2015 or January 2016.

Hillgrove has indicated that this alternative water supply will deliver water to the
mine at a significantly lower cost than Hillgrove currently pays to Council.
Notwithstanding that, Hillgrove has verbally indicated that it will still seek to
purchase as much recycled water from Council as we can supply.

Hillgrove has advised that for the next 12 months or so it is mining an area that
sees higher production cost and lower yield and that this is placing pressure on
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cash flow. Hillgrove has in recent times undertaken some significant restructuring
of their business.

Hillgrove now employs around 200 people with the majority of these living in our
district. In addition to this is the significant economic impact of the mine on its
many suppliers and contractors (over 100) and the ripple effect of this.

Hillgrove also supports the local community in a variety of ways including assisting
various sporting and community groups.

DISCUSSION:

The CEO of Hillgrove Steve McClare recently met with Andrew Stuart, David
Peters and Brian Clancey. He made clear various matters including that Hillgrove
disputes the total amount outstanding to Council (on 16/11 this.was $680,000) by
$313,000 on the basis that all recycled water supplied should.now: be at the rebate
not base price.

Steve McClare put forward a proposition as to revised arrangements for Hillgrove
to continue to purchase recycled water from Council. There are several elements
to this proposition.

Further communication with Steve McClare is occurring in that regard including an
opportunity to expand the relationship between .Hillgrove and Council beyond
simply that of recycled water supply and.purchase.

Once there is clarity as to the proposed revised arrangements an agenda
item will be presented for consideration.at'a Council meeting.

That will include an assessment of the.community benefits, risks and implications
(social, financial and environmental).associated with proposed revised
arrangements with Hillgrove vthe alternative and the associated implications.

The objective is to have that considered prior to Christmas 2015. It is likely that
this will be preceded by.a briefing at an Informal Gathering for Council Members.

Concurrently a Council project brief titted Employment Generation Through
Recycled Water Strategy has been drafted.

The project goal is the preparation and implementation of a strategy to deliver
employment generation and economic development within the region that is
facilitated by the supply of recycled water from the Mount Barker District Council.

This is in recognition that the Hillgrove mine has a limited life and alternative
markets for Council’s recycled water need to be identified/developed so that
Council continues to have a suitable disposal path for recycled water i.e. external
to Hillgrove by adding new customers to our other existing customers.

The project would be undertaken in consultation with key stakeholders.
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For further information please contact Brian Clancey on 8391 7218 or
bclancey@dcmtbarker.sa.gov.au

Brian Clancey
General Manager, Infrastructure & Projects
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17.2 REPORT TITLE: CONFIDENTIAL ITEM — RECYCLED WATER
SUPPLY AGREEMENT
DATE OF MEETING: 21 DECEMBER 2015
FILE NUMBER: FOL/15/7019

Moved Councillor Morrison that Council:

Section 90 (3) (h) Order

1. Pursuant to Section 90(3)(h)
Pursuant to Section 90(2) of the Local Government Act 1999 the
Council orders that all members of the public except the Chief
Executive.Officer, the four General Managers, Manager Waste Water
and the Minute Secretary be excluded from attendance at the meeting
for Agenda Item Recycled Water Supply Agreement.

The Council is satisfied that pursuant to Section 90(3)(h) of the Act, the
information to be received, discussed or considered in relation to this
Agenda item is information relating to legal advice, which will be
discussed in detail with council members.
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The Council is satisfied that the principle that the meeting be conducted
in a place open to the public has been outweighed in the circumstances
because a Council decision has not yet been made in relation to the
advice.

Seconded Councillor Irvine CARRIED

OM20151221.16

Moved Councillor Hamilton that Council:

2. Note the legal advice from Cowell Clarke (attachment 1);

Seconded Councillor Irvine CARRIED

OM20151221.17

Moved Councillor Campbell

3. Amend the existing Water Supply Agreement with Hillgrove Resources
as follows:

a.

The period is for a further 5 years commencing 1 January 2016 -
subject to Hillgrove’s licence being extended beyond the current
expiry in 2018.

The Minimum Annual Quantity is to be changed from 400
megalitres to 750 megalitres;

The rebated price will apply to all recycled water sales irrespective
of the volume supplied in any financial year;

For the period 1 January 2016 to 30 June 2017 (inclusive) payment
terms shall be varied from 30 business days to 90 calendar days;

Make clear a point of interpretation to ensure that there is no
restraint of trade for Council’s recycled water disposal path;

Add-the three new provisions which are outlined in attachment 2;
and

Authorise the Mayor and Chief Executive Officer to finalise and
execute the above variations to the Agreement and any other
matters arising from the current Agreement requiring a tidy
up/clarification.

Seconded Councillor Irvine CARRIED

OM20151221.18
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Moved Councillor Seager that Council

4(a) Approve the impairment and write off of $230,000 raised over the

remainder of the contract period with this amount being fully
attributable to the provision by Council of 97.1 mega litres of recycled
water to Hillgrove that was outside of the quality specified in the
Agreement.

4(b) In the event that Hillgrove is not prepared to accept the write off of

$230,000 authorise the Chief Executive Officer to increase the amount
of the write off to $313,000 to achieve the above amendments
(contained in recommendation 3) to the existing Water Supply
Agreement.

9.26pm Councillor Hamilton left the chamber
9.30pm Councillor Hamilton entered the chamber and took her chair

Seconded Councillor Irvine CARRIED

OM20151221.19

Moved Councillor Campbell that Council:

Section 91(7) Order

5.

Pursuant to Section 91(7)

That having considered Agenda Item Recycled Water Supply
Agreement in confidence under 90(2) and 3(h) of the Local
Government Act 1999, the Council pursuant to Section 91(7) of the
Act orders that the discussion, report, attachments and all minutes be
retained in confidence until' the above amendments to the Water
Supply-Agreement have been formalized by the execution of same
by both parties or such lesser period as may be determined by the
Chief. Executive Officer and that this order be reviewed every 12
months.

Seconded Councillor Bailey CARRIED

OM20151221.20

MEETING DECLARED CLOSED AT 9.37PM

MAYOR DATE





