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DISTRICT COUNCIL OF MOUNT BARKER
MINUTES OF THE COUNCIL MEETING HELD ON MONDAY 19 JULY 2010. 9

8.1

CONFIDENTIAL REPORTS

REPORT TITLE: CONFIDENTIAL ITEM: MORPHETT ST -
SOIL CONTAMINATION

DATE OF MEETING: 19 JULY

FILE NUMBER: 44/070/011

Moved Councillor Irvine that:

Section 90 (3) (h) Order

il

Pursuant to Section 90(3)(h)

Pursuant to Section 90(2) of the Local Government-Act 1999 the
Council orders that all members of the public except Chief Executive
Officer, General Manager Vision and Compliance, General Manager
Governance and Projects, Manager Governance and Business
Processes, and the Minute Secretary. be excluded from attendance
at the meeting for Agenda Item 16.1 Confidential ltem — Morphett
Street Soil Contamination.

The Council is satisfied that pursuant to Section 90(3)(h) of the Act,
the information to be received, discussed or considered in relation to
this Agenda item is information relating to legal advice, which will be
discussed in detail with council members.

The Council is satisfied that the principle that the meeting be
conducted in a place open to the public has been outweighed in the
circumstances because a Council decision has not yet been made in
relation to the advice and its subject matter.

Section 91(7) Order .

2.

Pursuant to Section 91(7)

That having considered Agenda Iltem Confidential ltem — Morphett
Street Soil Contamination in confidence under 90(2) and 3(h) of the
Local Government Act 1999, the Council pursuant to Section 91(7) of
the Act orders that the discussion, report, attachments and all
minutes be retained in confidence and the revocation of
confidentiality be delegated to the Chief Executive Officer to
determine when there is no legal need for continued confidentiality,
and that this order be reviewed every 12 months.

Seconded Councillor Zanker and CARRIED
Moved Councillor Gamble that Council:

Note the further advice received from Graham Dart, Barrister that if it
cannot be established that contamination has continued to flow on to
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Council's land from the Gilbert Motors site during the last 3 to 6 years
that Council's case would be unlikely to succeed due to the time
limits imposed for legal action.

4. Note the advice from Coffey Environments that the date
contamination flowed onto Council land would have a margin of error
which is too great to support the time frame required for legal action
to be allowed.

5. In view of the advice received determine that under the
circumstances legal action against Gilbert Motors should not be
undertaken to recover the costs incurred due to the impact of
contamination on the Morphett St Stormwater project notwithstanding
the evidence that the contamination has originated from the Gilbert
Motors land.

6. Authorise the Chief Executive Officer to give Gilbert Motors the
opportunity to make an ex gratia payment to Council towards the
costs incurred by Council arising from. the soil.contamination without
acknowledging liability (potentially for a purposethat would value add
to the Gilbert Motors land on Adelaide. Road) and in order to have
Council maintain the confldentlallty of thls matter.

Seconded Councillor Zanker and CARRIED
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16.

CONFIDENTIAL REPORTS

16.1 REPORT TITLE: CONFIDENTIAL ITEM: MORPHETT ST -
SOIL CONTAMINATION

DATE OF MEETING: 19 JULY
FILE NUMBER: 44/070/011

Strategic Plan Ref:
Goal Area 5 — Council Leadership

5.1 Sustainable community finances and assets.

Purpose: ;
To provide Council with information resulting from_.further

regarding soil contamination at the Gilbert Motors

estigations

Summary — Key:
Information gathering phase has now been conci
Further investigation has highlighted g t-----pravmg the date that
contamination occurred would be a necessa precondition to commencing
legal action. Also, if it cannot be. establtshed that contamination has
continued to flow on to Council’s land ffém the' Gilbert Motors site during the
last three (3) to six () years, Council's ¢ase would be unlikely to succeed
due to the time limits imposed. for legal action. If Council decides not to
proceed with legal actlont re would. be an opportunity for Gilbert Motors to
consider making an ex:gratia payment on a confidential basis.

Recommendation

Section 90 ( 3)(&}0rder

to Section 90(3)(h)

; to Section 90(2) of the Local Government Act 1999 the
Ceuncn orders that all members of the public except Chief Executive
Officer, Acting General Manager Council Services, General Manager
ision and Compliance, General Manager Governance and Projects,
Manager Governance and Business Processes, Minute Secretary be
excluded from attendance at the meeting for Agenda Item
Confidential Item — Morphett Street Soil Contamination.

The Council is satisfied that pursuant to Section 90(3)(h) of the Act,
the information to be received, discussed or considered in relation to
this Agenda item is information relating to legal advice, which will be
discussed in detail with council members.

c\documents and  settingsyrichter\local  settings\temp\@iwd@@rstrohmeyer-eng@@jrichter@\dpoddrop\44-070-011
confidential item morphett st soil contamination 19 7 10.doc
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The Council is satisfied that the principle that the meeting be
conducted in a place open to the public has been outweighed in the
circumstances because a Council decision has not yet been made in
relation to the advice and its subject matter.

Section 91(7) Order

2. Pursuant to Section 91(7)

That having considered Agenda Item Confidential item — Morphett
Street Soil Contamination in confidence under 90(2) andi3(h) of the
Local Government Act 1999, the Council pursuant to §ectscr§,\91 (72 of
the Act orders that the discussion, report, attac"mgnxs @di”all
minutes be retained in confidence and
confidentiality be delegated to the Chief ive Officer to

Council’s land from the Gllbertij f‘% sité\dunng the last 3 to 6 years

that Council's case would be ‘nlikelyito succeed due to the time

limits imposed for legal gcﬁon L Y

=

4 Note the advsce; %C%ﬁ?ey Environments that the date
contamination flgwed ohito Citincil land would have a margin of error

t to sup}mrt the time frame required for legal action

.advrce recewed determme that under the

to recover the costs incurred due to the impact of

ingtion on the Morphett St Stormwater project notwithstanding
“thelgyvidénce that the contamination has originated from the Gilbert
Metors land.

thorise the Chief Executive Officer to give Gilbert Motors the
opportunity to make an ex gratia payment to Council towards the
costs incurred by Council arising from the soil contamination without
acknowledging liability (potentially for a purpose that would value add
to the Gilbert Motors land on Adelaide Road) and in order to have
Council maintain the confidentiality of this matter.

c\documents and settings\irichterlocal  settings\temp\@iwd@@rstrohmeyer-eng@@jrichter@\dpoddrop\44-070-011
confidential item morphett st soil contamination 19 7 10.doc
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Background

1.

2. Thomson '
investigatory Wor k into the history of the Gilbert Motors site. Additionally
Cou;ic:! recoids “were reviewed for further useful information. This work
did ﬁot reveal any further information which would be of use in a legal
éﬁc’(‘ om

c\documents

At its meeting on 19 April 2010, Council considered a confidential
report regarding the Morphett St soil contamination which included
legal advice from Graham Dart, Barrister (Attachment 1).

Apart from resolving to keep the matter confidential subject to review
every 12 months Council also resolved to:

1. note that a response has not been received from or on behalf
of Gilbert Motors within the required 60 day deadline
(Wednesday 7 April 2010) of the receipt of the letter dated 2
February 2010 issued by Thomson Playford C‘m{ers on
Council’'s beha!f fo Gr.-*berf Motors F’ty Ltd (thr%gbg ol fé

(exclusive of GST);

2. authorise Council officers to instru
to arrange for further /nvesffgfa OFy:
regarding the Gilbert Mafors sif
undertaking a comprehénsi
establish as much hisli

fom on Playford Cutlers
wiork to be undertaken
n conjunction with Council
evietv of its records) to seek to
e site as is possible;

3. note that a furﬂf’a report will be provided to Council as soon
as the furth r‘?ayest;g\gt_ ry work has been completed at which
time it is ahticipated that Council will be in a position to make a
determitiation ‘regarding proceeding with formal legal action
agairist G _‘ert Motors

'Cutiers was instructed to undertake further

regover Council's costs.

ourggil staff identified that the assumption in the Graham Dart advice

f”ﬁgﬂ‘i‘dmg the date contamination had flowed on to Council land was a
key risk to the success of legal action.

Council staff attended a meeting with Thomson Playford Cutlers and
Mr Dart to further discuss Mr Dart's advice and specifically the
importance of Mr Dart's assumption the contamination had continued
to flow on to Council’s land from the Gilbert Motors site.

Mr Dart and Thomson Playford Cutlers readily conceded that if it
could not be established that contamination had continued to flow on
to Council’s land from the Gilbert Motors site during the last three (3)

and settingsyrichter\local  settings\temp\@iwd@@rstrohmeyer-eng@@jrichter@\dpoddrop\44-070-011

confidential item morphett st soil contamination 19 7 10.doc
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to six (6) years that Council’'s case would be unlikely to succeed due
to the time limits imposed for legal action.

6. Mr Dart provided further advice to this affect (Attachment 2). Council
staff discussed the practicality of proving that contamination had
continued to flow on to Council’s land from the Gilbert Motors site
during the last three (3) to six (6) years with Coffey Environments
(who have provided advice to Council on the Morphett St
contamination). The Coffey advice is shown as Attachment 3 and
confirms that it would be unlikely that this time frame could be proven
due to the margin of error that applies to such investigation.

7.

8.
on this matter.

Discussion

9. The further investigations as per,t s resolution of Council

11.

12.

c\documents

have been undertaken and th ation gathering phase of the
process is now considered toibe cémpletéd providing a sound basis
for decision making by Councitigin thg*option of taking legal action
against Gilbert Motors /f"'

"?%%”'H'vised that it would be unlikely that this time frame could be proven
due to the margin of error that applies to such investigations.

New underground petroleum storage tanks were installed by Gilbert
Motors in 1992. It is likely that the old leaking tank would have been
decommissioned at that time and may have been emptied.

Gilbert Motors may be in possession of information which would
assist a defence that contamination flowed on to Council’'s land up to
that time (18 years ago) but not for the last three (3) to six (6) years
as Council would need to prove to have its claim heard.

and settingsyrichterlocal  settings\ttemp\@iwd@@rstrohmeyer-eng@@jrichter@\dpoddrop\d4-070-011
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13.

14.

15.

16.

17.

c:\documents

There is therefore a much higher risk that Council’s legal action
would not succeed than had been advised by Mr Dart in his initial
advice. Indicative costs to Council of undertaking legal action were
estimated to be in the region of $200,000 by Thomson Playford
Cutlers compared to a total claim of $466,348 which incles legal fees
of $25,319.

The risks, costs and impact on senior staff resources need to be
carefully weighed against the potential for cost recovery.

If Council decides not to proceed with legal action there is merit in
glvmg Gllbert Motors the opportunlty to make an ex gratxa.\ payment

gy 9:'__
urpo%e eg Town Centre

land on Adelaide Road.

In the absence of any such &
any reason for Council to

he stormwater infrastructure is now all located on Council land
guaranteeing ready access in the future as and when required for
maintenance;

e Development along Morphett Street has been able to proceed
consistent with policy objectives in the Development Plan to
achieve active street frontages creating more attractive and
pedestrian friendly environments;

e Significant town centre development sites such as the land
parcels owned by the Herriots and Gilbert Motors are now no
longer encumbered by stormwater drains, enabling better built
development outcomes on these key sites;

and seftings\richtenllocal  settings\temp\@iwd@@rstronmeyer-eng@@)jrichter@\dpoddrop\44-070-011

confidential item morphett st soil contamination 19 7 10.doc
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e Through negotiation and innovation Council was successful in
securing a total of $550,000 excluding GST in contributions from
the private sector to the design and construction cost of the
project; and

e The private sector contributions secured by Council in 2008
exceed the subsequent additional costs arising from soil
contamination.

19. It is also important to acknowledge the lessons to be learnt from this
experience. One example is that Council now has in place formal
Project Management arrangements to ensure far mere internal
checks and balances are applied and greater attentlon istigiven 4o
due diligence and the identification and manage f possible
project risks. Arrangements include preparatlon 0 ~a 1al risk
analysis and risk management strategies, pee evlgw %f design and
documentation and specific consideration gf risk trﬁ;)»sfer issues in
joint infrastructure provision agreements.

Community Engagement:
Community Engagement is not required fi

Policy:
There is no Council Policy appgéaple

Budget: y .
Council has continued to i ﬁgu '

Theréiwould be a major |mpact on senior staff resources should legal action
proceed.

Environmental:

Social:
There are no social implications arising from this report.

Risk Assessment:
Risk assessment / issues have been addressed in the Discussion section of
this report.

c\documents and settingsyrichterlocal  settings\temp\@iwd@@rstrohmeyer-eng@@)jrichter@\dpoddrop\44-070-011
confidential item morphett st soil contamination 19 7 10.doc
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Asset Management:

The Morphett Street Stormwater Project has enhanced Council's
Stormwater infrastructure and considerably reduced the risk of flooding in
Morphett St in the event of a major rainfall event.

Key Contact
David Morton, Manger Projects, Governance and Projects

Manager or Sponsor of Project
Brian Clancey, General Manager, Governance and Projects

Attachments '
1: Legal advice from Graham Dart, Barrister dated 22 March 2010
2: Legal advice from Graham Dart, Barrister dated 27 May 2049

3 E-mail from Coffey Environments dated 17 June 2010

c\documents and settingsyjrichterlocal  settingsttemp\@iwd@@rstrohmeyer-eng@@jrichter@\dpoddrop\44-070-011
confidential item morphett st soil contamination 19 7 10.doc
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ReCd AW s v

. Attachment 1 to Item 16.1
GRAHAM DART Kingston Chambers

Barrister 47 Wright Street
Adelaide, S.A. 5000
DX 109 Adelaide

Telephone: 61 8 8231 6033 Mobile : 0414 362832
FaCSiﬂlil(:' > 61 8 8231 7607 E-mail: gdnri@kingstonchambers.com.au
22 March 2010

P

Thomson Playford Cutlers
Solicitors
19 Gouger Street
ADELAIDE SA 5000 _
Attention: “¥r Fraser Bell

Dear Sir

Re: DISTRICT COUNCIL OF MOUNT BARKE;
GILBERT MOTORS PLY LTD:,

possible claim against Gilbert Mot
(“Council”). %

The Council is the régjstéréd proprietor of certain land at Mt Barker, being the land
isi cet, Mt Barker. The Council determined to upgrade the
re-along Morphett Street and in 2008 engaged a contractor
Th& contractor commenced work in April 2008.

being remﬁveﬂ from the trench was contaminated. Testing was carried out on the
soil and it was established that the source of the contamination was hydrocarbons in
the soil.

On the corner of Morphett Street and Adelaide Road is a BP service station. There
has been a service station on the site for many years. The site has been owned and
operated by Gilbert Motors Pty Ltd, the prospective defendant, since 1986. The
service station is the obvious source of the contamination.

In or about 1992 a new underground petroleum storage system (“UPSS”) was
installed on the site, Recent testing has confirmed this system does not leak, the
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inference being that the leakage which caused the contamination must have occurred
prior to 1992,

As a result of the discovery of the contamination the storm water project was delayed
for a considerable period of time. Substantial additional expense was incurred in
testing and subsequently removing the contaminated soil to a safe storage facility. In
the result the Council has incurred a significant cost in excess of that budgeted for
with respect to the project and would like, if possible, to recover that expense from
Gilbert Motors.

ASSUMPTIONS

For the purpose of this advice I am asked to assume that:

1 The UPSS installed in 1992 does not leak and
contamination.

e tlm&_gilbéft Motors became

2 The UPSS which were present on the land at | :
sreplaced.

3  That the source of the hydrocarbon cgfitamina
Morphett Street is a petroleum product which Teaked from the old UPSS after
Gilbert Motors became the registered proprietgrs of the relevant land.

\

In the Environmental Proteciion Act there is a general environmental duty which
provides that a persen, stipot ‘andertake an activity that pollutes, or might pollute,
the environment unless rson takes reasonable practical measures to prevent or

o  conditions of environmental authorisation were being complied with,?

I assume that the defences are not relevant on the facts known to me.

It is an offence to cause an environmental nuisance by polluting the environment
intentionally or recklessly and with the knowledge that an environmental nuisance
will or might result.’

! Environmental Protection Act 1993 Section 23(1)
2 Environmental Protection Act Section 25(3)
3 Environmental Protection Act Section 82
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The Environmental Protection Act provides that application may be made to the
Environment, Resources and Development Court for orders in the nature of civil
remedies.*

Of particular relevance is:

Section 104(1)(e). If a person has suffered injury or loss or damage to property
as a result of a contravention of this Act, or incurred costs and expenses in
taking action to prevent or mitigate such injury, loss or damage an order
against the person who committed the contravention for the payment of
compensation for the injury loss or damage, or payment of the reasonable costs
and expenses incurred in taking that action.

A persons whose interests are affected by the subject matter of &
the c1v11 remedy prov1s1ons i.e. in relatlon to mjury or damag'

has standing.

An application for a civil remedy will, in the firg
conference under Section 16 of the Environmignsal,.

operator of a service station. The general
ed unless the person takes all reasonable practical

It is clear that G {
contamination;}i,i

There are technical difficulties with seeking remedies under the Environmental
Protection Act. The first is that the pollution complained of appears to have arisen
by reason of activities undertaken prior to the commencement of the Act which was
passed in 1993 but did not commence operation until May 1995.

The entitlement to claim a civil remedy will therefore only be available if Gilbert
Motors are presently still contravening their general environmental duty, or creating
an environmental nuisance by reason of the continuing escape of the contaminants

1 Environmental Protection Act Section 104
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from its site. I assume, but have no evidence, that the petrol which leaked from the
UPSS prior to 1992 is still on the Gilbert Motors site and continuing to migrate off
that site. If that is the case there is arguably a continuing breach of the general
environmental duty and as well as seeking orders for the costs incurred to date,
orders could be sought requiring Gilbert Motors to take appropriate action to prevent
or mitigate any further environmental harm. Further consideration will need to be
given to this issue.

PRIVATE NUISANCE

The tort of nuisance is a separate and distinct cause of action. In essence private
nuisance (“nuisance”) exists to provide a remedy in circumstances Wwhere there has
been interference with the enjoyment of land. The tort of negli e ard nusance
often overlap on the same factual basis, but as mentioned abov
and distinct causes of action.

Street resulted from the flow of hydrocarbons
the road.

It is not necessary for the Council to all&g c;fg’pr “that there was any breach of
duty by Gilbert Motors, nor any unreasonal usgﬁ'f the land, it is simply necessary
to establish the material fact of dam@_e to the lafd caused by the escape from Gilbert
Motors” land of the hydrocarbong, It"dges ngt matter that whether or not the damage
was foreseeable, nor the comﬁfizct}ﬁ%‘é? bert Motors was reasonable.” There is no
need to establish any negl gron behalf of Gilbert Motors. A deliberate act, an
act done in good faith oi:jin % genuine belief that it was justified may still lead to a

cause of action in ng‘%a ce

It seems prob@};ﬁﬁ%t%b%hen Gilbert Motors took over the conduct of the service
station the UPgs was @lready leaking. It can be assumed that that continued between
1986 and,.1 93, In that sense Gilbert Motors took over the nuisance when it
acquired’ the propéfty. Gilbert Motors will be liable if the nuisance was such that
with ordinary ¢are and the management of its property it should have realised the
risk of i%@gﬁgi%ncef

The usual remedy in a nuisance case is an injunction to prevent the nuisance from
continuing. That is not what is sought by the Council in this matter. It seeks
damages.

3 See generally as to the cause of action Kraemers v Attorney-General for the State of Tasmania (1966) TSR
113 @ 118-121.

$ Sedleigh-Denfield v O’Callaghan [1940] AC 880 @ 904.

7 Sedleigh-Denfield Supra @ 905.
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In a case of this type tortious damages are available if the cause of action is
established. The Council is entitled to damages for whatever losses resulted to it as a
natural and foreseeable consequence of the wrongful act of Gilbert Motors. The
damages in nuisance are the same as for tort generally. In practise that means
whether a claim is brought in nuisance or negligence, should the claim succeed, the
damages would be the same.

The details of costings in the schedule in the brief dated 2 November 2009 all appear
appropriate and would appear to fall within the definition of natural and foreseeable
consequences of the wrongdoing of Gilbert Motors. The legal costs are the costs
which might provide the most debate but I expect most would be clalmable if arising
directly as a result of the disruption to the project and the consequen

There is a separate issue of course about an ongoing escape 0

the site, but that is not a matter on which advice is sought at;;g:;_his"

that,

NEGLIGENCE

1"need to be established, that is,
il, the duty was breached and

It can be accepted that a duty .\C éaw«suld be established in this matter. The
standard of the duty is thaf' of 2 re&ggnable person. The law tries to balance the
utility of an activity agaig reat of harm caused by that activity.

To succeed in neglige
Motors, in mamtai

:S€rvice station operator would have applied to the conduct of
the breach of duty was causative of the loss suffered by

the magnifude of the risk, the degree of the probability of its occurrence along with
the expensive, difficulty and inconvenience of taking alleviating action®,

The difficulty at the moment is we have no information about the conduct of the
business by Gilbert Motors. In negligence it is not going to be enough simply to
establish that damage has been suffered by reason of the escape of fuel from Gilbert
Motors’ site to the Council’s land. It will be necessary to establish that the cause of
the escape was the negligence of Gilbert Motors during the relevant period, which
will be between 1986 and 1992, assuming the fuel in the ground leaked during that

8 Wyong Shire Council v Shirt (1980) 146 CLR 40 @ 47.
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period. Until relatively recently special rules applied to the escape of dangerous
substances from the property of one person to that of another. The situation is now
subject to the normal rules of negligence.’

It might be that a breach of duty can be inferred from the simple fact that the UPSS
leaked. For that argument to succeed it would need to be established that a
reasonable service station operator would have maintained its tanks in a way to
prevent leaking. Evidence would be required as to the standard of a reasonable
service station operator which we do not have at this time.

TIME ISSUES
The fuel leak which has caused the damage is assumed to have o latga‘ than
1992. That is a considerable period of time ago and causes dlﬁ% ’%‘The law

imposes various limitations on the time within which actions must

after the cause of action accrued'’.
an application for a civil remedy must be made wit

Not :'
£.S1X yggls has passed smce the cause of action
That 1s the case even if, as here, Council

Gilbert Motors wot g‘gceedlngs are issued, insist that the cause of action
accrued, or the contra ntion of the Environmental Protection Act occurred, by no
later than 19%@% In ase the common law and statutory remedies would all be
statute barred::,

In relaﬁ'on to the tortious claims both negligence and nuisance are known as actions
case. In relation to such torts damages are part of the cause of action, unlike
a direct tort such as trespass, and therefore the cause of action does not accrue until
the damage has been suffered. The Council’s argument here could be that damage
was suffered when the excavation works were carried out, that is 2008. It would
follow that the six year time limit runs from that time and has not yet expired.

® Burnie Port Authority v General Jones Pty Ltd (1994) 174 CLR 520.
0 Limitations of Actions Act section 35

U Environmental Protection Act section 104(20)

2 Cartledge v E Jopling & Sons Ltd {1963] AC 758
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Gilbert Motors would argue that the damage was suffered when the land was injured
by the contaminants, the date of which is probably uncertain but certainly more than
six years ago. The fact that the damage to the land was not ascertained until 2008 is
not a relevant consideration if the cause of action accrued at an earlier time. In my
opinion a Court would find that the cause of action arose when the land was
damaged by the hydrocarbons.

However there is a further argument in the Council’s favour on the time point, which
is most applicable to a claim in nuisance, and is that there is a continuing cause of
action. If it can be established that fuel is continuing to escape from the Gilbert
Motors’ site to Morphett Street then the cause of action is continuing, and in effect a
new cause of action arises every day.”* In those circumstances the si%:ye

not yet expired and the Council would be entitled to recover all
the six years prior to the institution of proceedings, which wou
expenses. 5 Y

& 9
Whilst the Limitation of Actions Act limits a claim in, t@?%gu s%a‘is the Act also
provides that the Court may extend the limitation ptmocl in' gertam circumstances.’
An additional way in which the Council could avmd ansg dlffrtultles with limitation
periods is if it discovers a new material fact L

In practise what that would mean is for th Cogﬁil t\g btain a further report from an
appropriately qualified environmental g tant tizat the pollutants are continuing to
escape from Gilbert Motors land aﬂa tha rfﬁfer damage is being suffered by the
Council. The procurement of $ h

In any groceedings Gilbert Motors will attempt to take all the time points. For the
et outtabove however it is unlikely that time points will result in the Council
being unablé to pursue an action to judgment,

CONSIDERATION OF THE CAUSES OF ACTION

As set out above there are three possibilities for recovering of the Council’s expenses
incurred in this matter. In my view the most straight forward cause of action to
pursue would be that of nuisance. It is an old cause of action and not often litigated
any more because of the proliferation of statutory remedies. However in this case it

'3 Earl of Harringion v Corporation of Derby (1905} 1 Ch 205
' Limitation of Actions Act (1936) Section 48



District Council of Mount Barker Council Agenda 19 July 2010 -121 -

seems to provide the simplest way home for Council. It does not require the
establishment of a breach of any duty or negligence. It simply requires
establishment of the fact that by reason of an escape from the site of Gilbert Motors
physical damage has been suffered to the Council’s land.

In relation to the action under the Environmental Protection Act and the tort of
negligence a breach of duty needs to be established over and above the fact of the
injury to the Council’s land. It would add to the cost and complexity of any
litigation, because Gilbert Motors will say that whilst the damage was suffered by
reason of an escape from its site, that did not occur as a consequence of any breach
of duty and therefore no remedy is available to Council.

A remedy sought pursuant to the Environmental Protection Act must be in the
Environment Resources & Development Court. That Court’
accrued jurisdiction and therefore it could not adjudicate on.a ulsance ciaml if that
The Council will

was brought in conjunction with a claim under the legxslatlo :
therefore be forced to choose between remedies.

GRAHAM DART
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Attachment 2 to Item 16.1
GRAHAM DART Kingston Chambers

Barrister 47 Wright Street
Adelaide, S.A. 5000

DX 109 Adelaide

Telephone: 61 8 8231 6033 Mobile ; 0414 362832
Facsimile : 61 8 8231 7607 E-mail: pdar@kirigs bers.com.au

27 May 2010
P

Thomson Playford Cutlers
Solicitors
19 Gouger Street
ADELAIDE SA 5000 .
Attention: Mg Fraser Bell

Dear Sir

Re:DISTRICT COUNCIL OF MT BARKER / GILBE&@LI\T%-

The purpose of the conference was to discus issue
previously given in relation to the possible:
have against Gilbert Motors.

auses of action, including a claim in
&, Environment Protection Act. On the facts

The advice identified a number t‘?%%g i
negligence and also a claimgiinder

In my advice [ assumed that the contaminants have, since 1992, continued to escape
from the Gilbert Motors’ site onto the Council’s land. If that is the case then Gilbert
Motors are continuing to contravene the Environment Protection Act and breach
their obligations in relation to nuisance and no time limit issues arise.

The critical fact then is the assumption that contaminants have continued, since
1992, to escape from the Gilbert Motors’ land onto the Council land. At the
moment there is no evidence to support that assumption. Evidence would need to be
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obtained from an engineer with suitable qualifications to provide an opinion to
sustain the assertion.

If the assumption canmot be made good by expert evidence then the Council’s
prospect of success in the proposed litigation would be significantly diminished. If
no evidence can be obtained to establish that the escape has continued to occur
Gilbert Motors would most likely succeed in a defence that each of the causes of
action are statute barred by reason of the effluxion of time. In those circumstances a
Court would not consider the merits of the Council’s claim and would simply rule
that the Council’s right to bring the action has been barred. The Council’s claim
would be defeated and one would expect costs would be awarded to Gﬁ\E

thiout which
Council ought not institute proceedings.

Yours faithfully

GRAHAM DART
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Attachment 3 to Item 16.1

David Morton

From: Peter Berndt [Peter_Berndt@coffey.com]
Sent: Thursday, 17 June 2010 2:39 PM

To: . David Morton

Cec: David Tully

Subject: TRIM: Morphett Street - age of spill

TRIM Record Number: 10/30804

David,

We've discussed your site and the possibility of obtaining and providing information about the likely date that
the groundwater impacts migrated beneath the roadway in Mount Barker (Morphett Street). As we discussed
over the phone, Leeder Consulting can conduct project age analysis and provide an indicatian of the likely
age of the spill. However, this requires either separate phase hydrocarbon (fuel floating atopthe groupdwater
table) or elevated adsorbed concentrations in soil. Accordlng to the information we have reviewed f;or the site,
some separate phase is present in the vicinity of the service station, but not along Morp . i
concentrations we observed from the samples we tested during our work there ere unlikely to be sufficiently
high to allow Leeder to conduct their determination.

If this information was available, it would provide information on the age:of the.fuel, when the original spill
occurred. If the tanks at the service station were replaced 10-12 years ago, then it is likely that the product
ageing would show product that is at least 10-12 years old. The agemg ican provide information about the age
of the product but won't provide any information about when lhB-IITI act ra ted beneath your site.

Also as we discussed over the phone, the information provlded by Leeder is usually based partly on
information we provide to them:

When do we think the spill occurred;
What is the product type;

What are the groundwater conditions at the site (water quality as well as contaminant distributions);
and

Other information that's avaliab}e

Their reports usually state a likely produ age plus or minus some years. Typically, the plus/minus is of the
order of 5 years (or more). As such;:{ would be surprised if a report from Leeder would provide definitive
information. The information from Lex ler would likely demonstrate that the impacts originated at the BP at
some time greater than 10-12°'years'ago. | don't think this information is currently in dispute so it may not be
useful to your cause. '

Feel free to contact me if you require additional information.

PETER BERNDT* ¥
Project Managér
Coffey Environments
Level 1, 2-3 Greenhill Road Wayville SA 5034 Australia

T +61 8 7221 3500 F'+61 8 8172 1968 M +61 408 805 441
coffey.com

O

Y1 AHS

AN EXTRAORDINARY JOURNEY

Environmental Notice: Please consider the environment before printing this email,
Confidentiality Notice: The content of this message and any attachmenis may be privileged, in confidence or sensitive. Any unauthorised use is

expressly prohibited. If you have received this email in error please notify the sender, disregard and then delete the email, This email may have
been corrupted or interfered with. Coffey Intemational Limited cannot guarantee that the message you receive is the same as the message we

8/07/2010



