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DISTRICT COUNCIL OF MOUNT BARKER
MINUTES OF THE COUNCIL MEETING HELD ON MONDAY 17 JUNE 2013. 14

100.11

- The redacted parts of the letter from the Council to the
Ombudsman dated 14 November 2008 (attachment 3 to this
report)

be retained in confidence the life of the confidential agreement; and
until all staff members are no longer employed with Council or such
lesser period as may be determined by the Chief Executive Officer;
and that this order be reviewed every 12 months.

Seconded Councillor Irvine and CARRIED

REPORT TITLE: CONFIDENTIAL REPORT — REVIEW OF
CONFIDENTIAL ORDERS ASSOCIATED
WITH AN OMBUDSMAN REPORT
PROVIDED TO COUNCIL ON 15 JUNE 2009

DATE OF MEETING: 17 JUNE 2013

FILE NUMBER: 13/046279

Moved Councillor Irvine that Council:

Section 90 (3) (a) Order

1.

Pursuant to Section 90(3)(a)

Pursuant to Section 90(2) of the Local Government Act 1999 the
Council orders that all members of the public except the Chief
Executive Officer, General Manager Corporate Services, General
Manager Council Services, General Manager Infrastructure &
Projects, Minute Secretary and the Risk and Governance Officer, be
excluded from attendance at the meeting for Agenda Iltem 16.5
Confidential Report — Review of Confidential Orders Association with
the Code of Conduct Report 15 June 2009.

The Council is satisfied that pursuant to Section 90(3)(a) of the Act,
the information to be received, discussed or considered in relation to
this Agenda item is information the disclosure of which would involve
the unreasonable disclosure of information concerning the personal
affairs of staff members and complainants in that details of staff
performance and personal details of residents’ complaints will be
discussed.

The Council is satisfied that the principle that the meeting be
conducted in a place open to the public has been outweighed in the
circumstances because the majority of staff subject to the report still
work with Council and the information relates to their performance;
and also includes matters personal to the complainants and will be
discussed. .

Seconded Councillor Westwood and CARRIED



DISTRICT COUNCIL OF MOUNT BARKER
MINUTES OF THE COUNCIL MEETING HELD ON MONDAY 17 JUNE 2013. 15

100.12 Moved Councillor Irvine that Council:

2.

Release:
- Attachment 1 - Council Minute 117.2 dated 15 June 2009; and

- Attachment 2 - Council report 17.2 15 June 2009 ‘Confidential
Ombudsman Report’

Release with redacted information as shown remaining
confidential:

- Attachment 3 — Ombudsman investigation report; and
- Attachment 4 — Mayor’s response to Ombudsman’s report.

- Attachment 3 — page 231 at 1.4.2.4 and page 234 at 3.7.1.5
be amended to redact the identity of individual.

Seconded Councillor Bettcher and CARRIED

100.13 Moved Councillor Westwood

Section 91(7) Order

4.

Pursuant to Section 91(7)

That having considered Agenda Item Confidential Report — Review
of Confidential Orders Association with the Code of Conduct Report
15 June 2009 in confidence under 90(2) and 3(a) of the Local
Government Act 1999, the Council pursuant to Section 91(7) of the
Act orders that:

- The redacted information within Attachment - Ombudsman
investigation report (attachment 3 to this report) ;

- The redacted information within Attachment — Mayor’s
response to the Ombudsman’s report (attachment 4 to this
report)

be retained in confidence until relevant staff are no longer
employed by Council or such lesser period as may be
determined by the Chief Executive Officer and that this order
be reviewed every 12 months.

Seconded Councillor Irvine and CARRIED
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16.5

REPORT TITLE: CONFIDENTIAL REPORT - REVIEW OF
CONFIDENTIAL ORDERS ASSOCIATED
WITH AN OMBUDSMAN REPORT
PROVIDED TO COUNCIL ON 15 JUNE 2009

DATE OF MEETING: 17 JUNE 2013

FILE NUMBER: 13/046279

Strateqic Plan 2012-2017 Ref:

Governance and Leadership

Purpose:
To provide Council with relevant documents that were repot

on 15 June 2009 regarding an Ombudsman complaint f
confidential orders should remain. s ‘

Summary — Key Issues:
Council conducts an annual review of co
preliminary Ombudsman’s investigation ha
some confidential items.

Recommendation:

That Council:

Executive Officer, General Manager Corporate
s, General Manager Council Services, Minute
ry and the Risk and Governance Officer, be excluded
attendance at the meeting for Agenda ltem 16.5
nfidential Report — Review of Confidential Orders
Assaociation with the Code of Conduct Report 15 June 2009.

The Council is satisfied that pursuant to Section 90(3)(a) of
the Act, the information to be received, discussed or
considered in relation to this Agenda item is information the
disclosure of which would involve the unreasonable disclosure
of information concerning the personal affairs of staff
members and complainants in that details of staff
performance and personal details of residents’ complaints will
be discussed.

The Council is satisfied that the principle that the meeting be
conducted in a place open to the public has been outweighed
in the circumstances because the majority of staff subject to

217
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the report still work with Council and the information relates to
their performance; and also includes matters personal to the
complainants and will be discussed. .

2. Release:

- Attachment 1 - Council Minute 117.2 dated 15 June
2009; and

- Attachment 2 - Council report 17.2 15 June 2009
‘Confidential Ombudsman Report’

3. Release with redacted information as shown remaining
confidential:

- Attachment 3 - Ombudsman investigatic

- Attachment 4 — Mayor's responsé; to
report. %

budsman’s

Section 91(7) Order

ndazltem Confidential Report —
rs Association with the Code of

3. Pursuant to Section 91(7) .
That having considered A
Review of Confidential
Conduct Report 13

ined in confidence until relevant staff are no longer
oyed by Council or such lesser period as may be
mined by the Chief Executive Officer and that this order
reviewed every 12 months..

Background:

1.

The Council last reviewed the confidential orders associated with these
items in September 2012.

The Ombudsman’s is conducting a preliminary investigation into the
reasons for maintaining confidentiality on this item.

The Ombudsman'’s office agreed that it would be prudent to undertake a
further review prior to beginning the investigation.

218
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Discussion:
4. The 4 relevant confidential documents are:

1. The Council minute of 15 June 2009

2. The Council report of 15 June 2009

3. Attachment — Ombudsman investigation report

4. Attachment — Mayor’s response to Ombudsman’s report

5. ltis recommended that items 1 and 2 be released.

6. Attachments 3 & 4 to this report can be released with the redacted
information being the names of staff and complainantsy ini
confidential.

Community Engagement:

i o
[ Informing only | Released information is provided on Council's website |
T

potey N

Code of Practice — Access to Meetings and

Budget:
N/A

Statutory/Legal:
This review is additional

Government Act S91 _é,===

Staff Resource Re
This will be accomn

Risk Assessment:

There is a risk that information could be released that should remain
confidential however by carefully considering the detail within the
documents the risk is reduced

Asset Management:
N/A
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Conclusion:
This confidential item has been reviewed and 2 items recommended for
release.

Key Contact
Ros McDougall, Risk & Governance Officer, Corporate Services

Manager or Sponsor of Project
David Peters, General Manager Corporate Services

Attachment
1. The Council minute of 15 June 2009
2. The Council report of 15 June 2009
3. Attachment — Ombudsman investigation report
4. Attachment — Mayor’s response to Ombudsman’s report

o
%%‘%




District Council of Mount Barker Confidential Council Agenda 17 June 2013

221

i

DISTRICT COUNCIL OF MOUNT BARKER

Attachment 1 to Item 16.5 17 June 2013

CONFIDENTIAL MINUTES OF THE COUNCIL MEETING HELD ON 15 JUNE 2009.
14

b) Authorises the Chief Executive Officer to execute relevant
contract documents; and

4. Orders pursuant to Section 91(7) and (9) of the Local
Government Act 1999 that only the financial amounts
contained in Attachments 1 and 2, with the exception of those
for Veolia Water Solutions & Technologies (Australia) Pty Ltd,
are kept confidential until 1 June 2010 given they include
commercial information of a confidential nature.

5. That subject to Section 90 of the Local Government Act. 1999
as amended, the public be readmitted to the meeting at
conclusion of the item. Sy

Seconded Cr Bails and CARRIED

17.2 REPORT TITLE: CONFIDENTIAL -
REPORT

DATE OF MEETING:
AUTHOR:
AUTHOR'S TITLE:
REPRESENTORS:
FILE NUMBER:
DEPARTMENT:
DEPARTMENT __-
MANAGER:— "ANDREW STUART

Moved Cr Zanker :--;;=_ i
r$uan %@ﬁn 90(2) and 90(3) of the Local

1 That
Go At 1999 the Commiittee orders that the public be
excluded.ifrom attendance at the meeting to consider in
con 2 matters regarding:

nformation the disclosure of which would involve
s the unreasonable disclosure of information
=. concerning the personal affairs of any person (living
or dead).

#"That the Chief Executive Officer, General Manager
Infrastructure & Projects, General Manager Strategy,
Development & Communities and the General Manager
Corporate be permitted to remain in the room.

3. That the Council orders pursuant to Section 91(7), (8) and (9)
of the Local Govemment Act 1999 that the discussion, reports,
attachments and minutes relafing to this item be kept
confidential until 15 June 2010, * -

—_

Seconded Cr Irvine and CARRIED
l:\corporate & community eervices\councificonfidential agenda and minutsa\2008\1 2-15 June 2009 confid minutes.doc
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Confidential Council Agenda 17 June 2013

DISTRICT COUNCIL OF MOUNT BARKER
CONFIDENTIAL MINUTES OF THE COUNCIL MEETING HELD ON 15 JUNE 2009.

15

Moved Cr Irvine

4,

That Council note the receipt of the Acting Ombudsman’s
Report dated May 2009 - “/nvestigation of the actions of the
District Council of Mount Barker and its officers in the
management of barking dog complaints and the issuing of
Expiation Notices and Dog Control Orders against dog
owners”,

That Council notes the response to the Acting Ombudsman’s
Report and Recommendations from the Chief Exeguti
Officer dated 26 May 2008. i

That Council notes that significant change that has
the General Inspectorial Section to date with the de
of a number of Standard Operating Proced %
will continue to be improved on an ongoi

That Council notes the Disfrict C
participation in the Local Governmentissociation. Pilot Project
to develop a seriss of Regulator ]
Procedures for use across local

DATE

incifconfidential agenda and minutes\2009\12-15 june 2009 confid minutes.doc
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District Council of Mount Barker Council Agenda 15 June 2009 340

17.2

.

223

S ———————
Attachment 2 to Item 16.5 17 June 2013

REPORT TITLE: CONFIDENTIAL - OMBUDSMAN
REPORT

DATE OF MEETING: 16 JUNE 2009

AUTHOR: ANDREW STUART
AUTHOR’S TITLE: CHIEF EXECUTIVE OFFICER
REPRESENTORS: NIL

FILE NUMBER: 32/015/052

ATTACHMENTS: 1 - CONFIDENTIAL
DEPARTMENT: CHIEF EXECUTIVE'S U
DEPARTMENT )

MANAGER: ANDREW STUART

PURPOSE :
To provide the Council with a ¢ g Introduction and
Recommendations of the Acti eport and Council's

man in relation to the report
n's offite in accordance with the
{ tigation of the actions of the
its officers the management of
thelssuing of Expiation Notices and Dog

g owners", May 2009".

received from the Omgg
Ombudsman’s Act relati
District Council of Mgt
barking dog com
Control orders ag

uant to Section 90(2) and 90(3) of the Local
ment Act 1999 the Committee orders that the public be
ed from attendance at the meeting to consider in
confidence matters regarding:

(a) information the disclosure of which would involve
the unreasonable disclosure of information
conceming the personal affairs of any person (living
or dead).

2. That the Chief Executive Officer, General Manager
Infrastructure & Projects, General Manager Strategy,
Development & Communities and the General Manager
Corporate be permitted to remain in the room.
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3. That the Council orders pursuant to Section 91(7), (8) and (9)
of the Local Govemment Act 1999 that the discussion, reports,
attachments and minutes relating to this item be kept
confidential until 15 June 2010.

4. That Council note the receipt of the Acting Ombudsman's
Report dated May 2009 — “Investigation of the actions of the
District Council of Mount Barker and its officers in the
management of barking dog complaints and the issuing of
Expiation Notices and Dog Control Orders agéi
owners”,

5. That Council notes the response to the Actin
Report and Recommendations from Chig
Officer dated 26 May 2009.

6. That Council notes that significant
the General Inspectorial Section
of a number of Standard Operati
will continue to be improv:

participation in th ment Association Pilot Project

to develop a seri Services Standard Operating
Procedures foriug al government.
8 90 of the Local Government Act 1999

the Acting Ombudsman advised Council that they had
%complamt from a ratepayer in relation to a barking dog

3 January 2008 the Council was advised that this matter

now to be formally investigated by the Ombudsman’s Office.

-the claim from the ratepayer and the subsequent investigation of the
~PActing Ombudsman relates to the manner in which Council officers
have exercised their public powers in relation to the Dog and Cat

Management Act 1995 and Council’'s By-Law No 5 — Dogs.

This investigation has been ongoing for some time and was
extensive in nature. On 19 May 2009 the Mayor and senior
management met with the Acting Ombudsman, Mr Ken MacPherson,
to discuss the Proposed Report relating to this matter to enable a
Final Report to be presented to the Mayor for finalisation of the
matter.

The Mayor received a Final Report (the Report) of the investigation
of the Acting Ombudsman, dated May 2009 on 27 May 2009. A copy

N
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of the Introduction and Recommendations of the Report is now
forwarded to the Council (Attachment 1). Due to the size of the
report (86 pages), the confidential nature of its content and the
impending actions resulting from the recommendations of the Acting
Ombudsman, a fuil copy of the Report has not been provided. If any
Member of the Council wishes to inspect the Report you may do so
by request to the Mayor, which will be subject to undertakings
regarding maintaining confidentiality of the Report until and unless it
is published (in the Parliament) and the full Report attracts the
protection of Parliamentary Privilege.

The Ombudsman is required under the Ombudsman Act 197
provide a copy of the report to the Minister for Local Government

il

DISCUSSION
Upon consideration of the Final Report of the Acting
is considered that in general terms, the Report: <t

° Reflects a thorough investigation

. Records an unacceptable failu o in ppropriate standards of
public administration on the sne of Council's General
Inspector £

. Identifies an wuna ack™ of supervision and
accountability of tl}%

to the Ombudsman’s Office that Council had
in a timely manner to a complaint that dogs from a

The Acting Ombudsman on investigation found that Council officers
did not follow due process in relation to the application of the Dog
and Cat Management Act 1995, Counci's By-Law No 5 and the
Local Government Act 1999,

Staff Issues
As identified by the Acting Ombudsman of the events relating to this
complaint, the actions of specific Council officers have not been in

4,

342
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accordance with their legislative requirements, delegated authority or
Code of Conduct for Employees.

Some of the matters canvassed in the Report require an internal
investigation to be undertaken to determine appropriate disciplinary
action. This process has commenced.

General Inspectorial Section — Change Program
The Acting Ombudsman's Report has identified culture, personnel
and process deficiencies in Council's General Inspectoriat}
The processes of the Council officers utilized in relation to th
are consistent with the deficiencies that have pr
identified by the Acting Ombudsman and Council man

Significant change has occurred in the Gengga%
following this and the previous investigation %@e Acting
Ombudsman. This includes: .

tandard Operating

ved by Iegal professionals

o the development of approxi
Procedures which have b
and perused by the Actin

“a pilot” program is in development by the Local
Association, which this Council is participating in, which
1,address the issues highlighted in the Acting
s investigation.

ing Ombudsman’s Recommendations

ached to this report at Attachment 2 is the response provided to
the Acting Ombudsman, Mr Ken McPherson, addressing each of the
f+recommendations listed in the Report.

As part of the response to the recommendations raised by the Acting
Ombudsman the following key actions are occurring:

1. Council will review its SOPs to include:
o the importance of and the process for collating
relevant/probative evidence and flexibility/discretion in the
issuing of Expiation Notices.

o further detail on the process to access and analyse
information provided by a third party lodging a complaint
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and on what grounds formal proceedings should or should
not be instituted.

° prosecution guidelines with reference to the SA Office of the
Director of Public Prosecutions.

e that Certificate of Enforcements must only be signed once
the authorising officer has checked that all the material
elements of that certificate are correct.

2. Council is currently developing a Records Management Policy
and Procedure. As part of the development of these docum
the need to record messages and field notes in Council's recol
management system will be incorporated into the p a
procedure.

3. Senior Management will review and cons

It is to be noted that at the meeting
May 2009 all outstanding complaints
were finalised with the Acting Omb
advice to the Mayor accordingly.

" Mr Terry Nicholas is currently employed on a contract basis to
manage the day to day responsibilities of this section and
implement the Acting Ombudsman’s recommendations.

4, Environmental
Not applicable to this report.

5. Social
As part of the implementation of the changes in the General
Inspectorial area will be the improvement to the level of service
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District Council of Mount Barker

COMMUNITY CONSULTATION
1.

Confidential Council Agenda 17 June 2013

Councii Agenda 15 June 2009

delivery and confidence of the community in Council’'s activities
and that of its staff.

Strategic Plans
Goal 6 - Governance.

Risk Assessment
As part of the change management process for this area a risk
assessment process will be undertaken to ensure that Councﬂ'

policies and procedures are in accord with the relevant legisi

Asset Management
Not applicable to this report.

Customer Needs Analysis
The implementation of the cha
the Standard Operating P

service delivery. %

Promotion/Comm
Not applicable to

345
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Attachment 3 to Item 16.5 17 June 2013

1 Introduction

——

1.1 Background

L.1L1 This report, in my opinion, raises a number of matters of public interest importance
concerning the Regulatory Services functions of the Mount Barker District Council. For the
reasons discussed in this report there h , in my opinion, been serious administrative failures
in the matter of the issue of expiation notices based on a third party complaint, the procedures
associated with the execution of Certificates of Enforcement for court proceedings, and the
issue of Proposed Dog Control Otders based on a third party complaint, 4

1.1.1.2 Further, for the reasons discussed in this report, notwithstanding the fact tha
earlier occasion this office has raised concern Togarding the understanding of :

that have recently been made to this office indicate that there continueg to
understand the basic principles associated with the exercise of public pg
authority in circumstances that invoke the initiation of a criminal law.gr

1.1.1.3 The evidence is clear that in this matter there was a barki oblem. It was the
responsibility of the council to respond in an appropriate way fa-thi
also raised by some residents of possible breaches of B
dogs permitted to be registered at the one property withs

L.1.1.4 Whilst council took steps to resoly
expiation notices and Proposed Dog Control O
the practices adopted by council staff in
This concern was exacerbated by th
practices were institutionalised withi
the management of this group y
responsibilities. For this reason I
an own initiative investigati

imade through the issue of
dog owners, | was concemed over

elegated authority in so doing.
this matter indicating that these
crvices group of the council and that
aware of its statutory and public law
t was in the public interest that I conduct
perations in this matter,

1.1.1.5 In issuing an ¢

otice, a public officer, makes an allegation that the recipient
has committed a crimi

.. Such an action can have 2 serious consequence for a
st whom such an allegation has been made. An expiation
“Whete there is evidence to establish a prima facie case and for the
eged offender to account. It is a serious matter 1o issue such a
4 where there is no evidence to support the allegation against the
- concernedtzand when the public officer has not undertaken a proper enquiry.
thi s the tendency to undermine confidence in the administrative integrity
and public officers. As discussed in 1his report there is evidence that
properly understood by officers, within the Regulatory Services group.

f Matter of Emphasis

L.2.1.1 This report has been prepared in the knowledge that the council has recently
developed Standard Operating Procedures and reporting requirements across a range of
matters within the responsibilities of the General Inspectors. A copy of the procedures was
provided to my office on 29 December 2008 and-a revised and updated version on 23 April
2009. Notwithstanding these recent developments, important as they are, the matters that are
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the subject of this report, in my opinion, raises issues of public interest importance that
necessitate immediate attention by the council administration.

1.2.1.2 These issues include the need to ensure that those persons exercising public power as
public officers (i.e. council authorised officers) are fit and proper persons to be entrusted with
that authority.

1.2.1.3 Each of the expiation notices referred in this Report was issued fo
party complaint to the council that was in general terms and lacking the particu

the identification, without further inquiry, regarding the offending dog :
the expiation notice.

1.2.14 Notwithstanding that there was a legitimate issue fgﬁp% investigation regarding
the barking by a dog(s), the council response was 10 is sp%;ﬁexpiaﬁon notices
without any proper inquiry. This, in my opinion, was t5-usg:the in; of an expiation
notice as a form of social control and not for the specific p tpose of bringing an alleged
offender to account. The consequences of this action s ¢il was that certain persons
were made the subject of a crmuna.l law progess initi: agamst them by the council in

cecanbcissuedonathixdparty

1.2.1.5 It is important to clarify :
issevidence to establish a ?rima facie case

complaint subject to the need to ens
and that there is a reasonable
offender, For the reasons dis

hat was not, in my opinion, the case in this
matter for any of the expiatis

re issued. The fact that one dog was the alleged
all persons who could possﬂaly be responsible,

Awas not responsible is, in my opinion, a high handed
discharging a statutory power involving criminal law

itline of complaints made to council

. A complaint was made to my office that council had failed to respond in a timely
anner t0 a complaint that dogs from a neighbour’s property were barking such as to cause a
nuisance. The complainant was a Mount Barker resident. It was also claimed
that council failed to respond-in a timely manner thet the dog owners were keeping up to four
dogs on the property (without council approval) in contravention of council By-law No 5
setting a maximum of two dogs per property.

1.3.12 W complaints were raised with council on 28 July 2006, however, I note
that council had received an anonymous advice from another neighbour on 6 March 2006 that
there were four dogs on the property.

1.3.1.3 On 14 March 2006, a written complaint was received from another resident, §ilj
about excess number of dogs on the property and barking,
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the product of careful consideration of the submissions which were made to me by council
and by one of the two officers to whom I provided a summary of my concerns with an
invitation to comment.

1.4.2 Issues

1.42.1 The issue of twelve (12) Expiation Notices by S to the thri
the basis of a third parly complaint in relation to the alleged barking by thei
specified times on 30 October 2006, 31 October 2006 and 1 No
opinion, without substantiated evidence for each of the alleged br

These actions by SNEME were, in my opinion, improper ha%;

circumstances;

-
1422 The Proposed Dog Control Orders signed:iby @ Re;f% of Dogs without
consideration if any evidence existed that supported 1 of
improper;

1.4.2.3 The exercise of purported authorit
exercising those powers was, in my i
council; 4

priate delegations by persons
ilure of the internal control within the

1424 The Registrar of Dogg

D without ensuting com; ve requirements and council procedures was,
in my opinion, improper%

1425 The failure'to re :k%%%jadvice received by council was, in my opinion, a
failure of the int, trols within the Regulatory Services group;

Iithig of certain Expiation Notices without authority as a result of
: the degislative requirements, was, in my opinion, a failure of the internal
tegulatory Services group;

itlure of staff to comply with council procedures and polices was, in my
ilure of the responsible management of the relevant council staff;

g he lack of internal control ensuring compliance with operating procedures and good
ic administrative practices was, in my opinion, a failure of the internal controls within the
egulatory Services group;

1429 The failure to ensure that proper records are maintained within the Regulatory
Services group was, in my opinion, a failure of the internal controls within this group of the
council;

1.4.2.10 The failure to correctly refer to the appropriate legislative authority for the issue of
Expiation Notices and in correspondence informing the public of alleged breaches of
legislation. was, in my opinion, a failure of the internal controls within the Regulatory
Services group;
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1.3.14 These issues were resolved when the dog owners vacated the premises in late
May/early June 2007.

1.3.2 Overview of conclusions

1.3.2.1 Broadly, the evidence that has been obtained in the course of this investigation has
exposed systemic defects in the administrative processes of the council’s Regulatory Services
group in these matters that are the subject of this report.

1.3.2,2 The evidence is incontrovertible that the defective performance of officers,
the Regulatory Services group, in this case was not a one-off. It was, in part, 4 réflecti
their fundamental misunderstanding of their responsibilities and powers,

1.3.23 The evidence is also incontrovertible that those misundersta
and then allowed to persist without any proper guidelines, operati
practices for its regulatory functions. i

power to issue expiation
e, insufficiency in the

1.3.24 There has been administrative failure in administerin
notices based on third party complaints where there
evidence demonstrating that further enquiry should hav

1.3.2.5 The consequence of that failure has
group this council has in this matter iss
support the allegation of the offence,
means of social control or for some o

s in the Regulatory Services
s without proper evidence to
at this may have been done as a

dministering the power to issue proposed
nts without a proper review of the facts that
er.

1.3.2.7 There is ficates of Enforcement were executed in circumstances
where, on the evid 1 as, in my opinion, improper to do so. This is a serions
matter as a court is 0 lic'integrity of the internal administrative processes and internal

make the enforcement order against the party concerned.

tioned matters are unacceptable within the administration of 2 public
with governmental responsibilities. In my opinion, for the reasons
port, immediate remedial action is required,

ummary of Main Issues

1.4.1 Preliminary note

1.4.1.1 In summary, these are some of the main issues which emerge from this investigation,
I emphasise that the following statements, while expressed in summary form, are the product
of a careful consideration of all the evidence, end an analysis of that evidence. They are also
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1.4.2.11 The failure to ensure that pro-forma Expiation Notices reflected legislative

requ!rements was, in my opinion, a failure of the intemal controls within the Regulatory
Services group,
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3.7.1.3 Council also advised the “Working Alone” procedure is still to be development ar
that a copy will be provided to my Office when completed. Expiation Notices and Expiagiton
Reminder Notices have been updated and are currently being printed. Copies of these
be provided to this Office,

3.7.1.4 I wish to make a general comment on these SOPs. I believe those
issue of Expiation Notices and Dog Control Orders need to include a greater phasis on the
discretion/flexibility an officer has not to issue the notice, and the evidence rpuired to justify
issuing a notice.

acting on information received that the number of dogs exceedéd the lin
visited the property and noted that the limit had been exceeded

and about the nump
she had evidence that the dogs at the premises exceed

any ade that there were more
than two dogs on the property nor any notes of ¥isits t erty, nor any indication that
SN had any evidence that the dog limi#h ed when she issued the other

1s open to be drawn that the then

at once contact had been made and

Expiation Notices needed to be issued

on is using Expiation Notices as a social

or failing to comply with council directions.
nce based for each alleged offence.

the dog owner did not address the issy
until the behaviour changed. In n

control and is retaliatory agai (
The issue of Expiation Notice

'd‘z%%ﬁﬁslmcﬁons about notes in message books and field
b ¢ records in the council’s files. However, multiple
expiation Notice: i certain circumstances, be regarded as manifestly excessive,
unreasonable, oppressive, particularly where there are other appropriate courses
open to be taken ncil.

not provide any instructions about copies of signed outgoing
laced on the file and recorded in the records management system.

uncil is proposing a paperless office, it must ensure that it has an integrated
ftanagement system that can provide a history of actions taken and correspondence

Currently the file examined by this officc was incomplete in that not all
frespondence sent was included and it was sometimes difficult to delermine if unsigned
Citers were drafls or copies of correspondence actually sent.

3.7.2 Recommendation

3.7.2.1 In my opinion, council should add to SOPs information emphasising the importance

of relevant/probative evidence and flexibility/discretions on issuing Expiation Notices,
Council should also, in my opinion, review the adequacy of its internal records management
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including the need 1o accurately record messages and field notes. Further, in my opinion,
council needs to include information on how to assess and analyse information provided by a
third party lodging a complaint. It is acknowledged that council has included a reference in
the SOPs regarding these matters. However, in my opinion, this reference should be
expanded so to as to make it clear that there is an inherent discretion regarding the question as
to whether formal proceedings should or should not be instituted in the circumstances
associated with a particular matter, Such a decision is dependent on the facts of the individual
case. [ sel out hereunder some principles that officers should, in my opinion, take into
account when assessing and responding to third party complainis.

Action by way of third party complaints is to be distinguished from those situations why
relevant officer, within the Regulatory Services group, has directly observed the offerie i
question, for example unlawful parking, etc,

In the case of third party complaints it is important to understand that he rel
within the Regulatory Services group, must satisfy himselffherself repdiding
elements that constitute the offence arising out of the complaint. It
Expiation Notices and/or prosecutorial process be commenced

following matters: H
0 Has there been a proper investigation of the case? k=
0 Has the admissible evidence against the person been fully an
0 Are any material inconsistencies in the available e ¢

9 Has the alleged offender been interviewed?
0 Had the alleged offender made any admiss
0 Has consideration been given to evide i
against the alleged offender could n

0 Has consideration been given to
might usefully bear upon the case

BSTO] ng the Expiation Notice/prosecution

prudently and cautiously tar on the abave mentioned matters,

3.7.2.2 Itisonly
possible to answe

leration of issues such as those referred to above that itis
tion of whether & prima facie case, on the general grounds
an alleged offender.

matte th third party complainant should be interviewed and a signed
ained detailing the facts of the complaint. 1 understand that this has now been

y matters dealt with by officers, within the Regulatory Services group, the
to above will often not reguire a detailed analysis, but, nonetheless, must be
nind to protect the council against a elaim for malicious prosecution.

3.7.2.5 As discussed in the course of the meeting held with the Mayor and the Chief
Executive on another matter, the issue of an Expiation Notice is an allegation by a public
officer that a member of the community has committed a criminzl offence.
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3.7.2.6 An Expiation Notice should not be issued other than for the purpose of requiring an
alleged offender to be accountable for that offence and must not be issued for any collateral
purpose, Issuing an Expiation Notice against a person without having made proper enquities
of the type referred to above and for the purpose of placating a complainant and/or
succurnbing to the demands by other officers within the council can constitute malice. Any
action taken on such a basis would be grossly improper.

3.7.2.7 In summary, the issuing of an expiation notice must be only for the purpose of the
enforcement of the law and certainly not as an act of retribution because an alleged offender
does not agree to some demand from the council for which the council has no lawful power to
make.

3.7.2.8 The SA Office of the Director of Public Prosecutio
guidelines writes on the topic Decision to Prosecute:

A prosecution should not proceed if there is no reasgsiab of a conviction being
secured. This basic criterion is the comersrone : osécution policy adopted
in Australia.

3.7.2.9 As set out above, this guideline applies eq to thesue of Expiation Notices as it

does to the prosecution of criminal offen ouncil should consider adapting these
prosecution pohcy gmdelmes as its be practice in its usumg of Expiation
Notices and or initiating a pros itd also be noted that prosecution action must
also have regard to public interes i i ¥

3.7.2.10 In my opinion, ting a Certificate of Enforcement before checking
that all the material t certificate are correct is an unsafe administrative

ficer is satisfied that it is appropriate to do so. I this is
the practice that i the council, in my opinion, a direction should be given to

advised that JSJNEEEEEN signed the certificate on face value that the
ecn met, In my opinion, he had a duty to be satisfied that all conditions
he Certificate of Enforcement had been satisfied. The internal
cedures of the council should be structured so as to ensure compliance with
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Attachment 4 to Item 16.5 17 June 2013

THE DISTRICT COUNCIL OF MOUNT BARKER

PO. BOX 84, Mount Barker SA., 8251 - Telephone: 8391-7200  Facalmile: 08) 6361-7200
DX acdress: OX 51708, Mount Barker weh alte: www.domibarkar.se. govau

08/18500

28 May 2009

Mr K MacPherson
Acting Ombudsman
PO Box 3651

Rundle Mall
ADELAIDE SA 5000

Dear Mr MacPherson

Re: Meeting Tusaday 19 May 2000: Manag o
Complaints — Complaint by :

Thank you for your letier raceived by:Councl oi-18 May 2009 enclosing your
Report and giving me an opportunity:! i ore !

Thank you for also meeting with-ma
2009, The meeting was uag
response.

scl's Officers an Tussday 19 May
led me In the preparstion of this

i
it Is my view, and the view ¢ r Officers that have been granted access
to the Report for thé paring this reply that, in general terms, the
Report: i

acceptable failuwre in appropriate standards of public
i raticn on the part of Council's General inspector, SIS

c unacceptable lack of aupervision and accountabliity of the IR
In her role as General Inspector,

Chief Executive Officer and [ both accept that the process undertaken thus far
has been fair, the conclusions are In the main reasonable and the
recommendations are appropriate.
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The Report has been reviewed by Senior Officers who have provided me with the
following suggested clarifications in relation to specific detalls of the Report.

¢ Page 8 of the Report — item 13.2.3 — the wording “...in part because of the
failure of the counci] at the relevant tims, in breach of section 132A of the
Local Government Act 1999 to develop and maintain....." to be deleted,
The paragraph then fo read:
“The evidence is also incontrovertible that those misunderstandings were
engendered and then allowed to persist without ary proper guidelines,
operating procedures, and reporting practices for its ragulatory functions.”

 Page 6 of the Report ~ item 13.2.5 — the words “fhis council’ to be chan
to read “...officers In the Regulatory Services Deparment...”.

e Throughout the document the term "Councll officers” has be#n u
would like this reference to be specific to the Reg
Department officers as they are the officers involved in this

¢ Page 13 of the Report refers to Council's Code of Condugt
Council has since updated this Code of
(Attachment 1), howaver, the Code referred toin
in place at the time of this incident.

* Reference is made throughout the docu
in Council's internal administration
particularly if the content of the Rept
and complete Report, that th
administration processes and. |
should be spacific to the sy
of the dog complaint an
Services Department,f

ols".  This implies,
it'of context of the whole
ailure of all of Council's
. | believe these references
3es as il relates to this matter
e functions of the Regulatory

The following actionsin:¢elatian to the recommendations of the Report, have
been provided to me enior Officers, of which | concur.

JPs to include;

g nce of and the process for collating relevant/probative
&'and flexIbility/discretion in the issulng of Explation Notices.

futher detail on the process to access and analyse information
ided by a third party lodging a complaint and on what grounds
formal proceedings should or should not ba instituted.

» prosecution guidelines with reference to the SA Office of the Director of
Public Prosecutions.

o that Certificate of Enforcements must only be signed once the
authorising officer has checked that all the material elements of that
certificate are correct,
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» Councll Is currently developing a Records Management Palicy and Procedure.
As part of the development of these documents the need to record messages
and field notes in Council's records management system will be incorporated

into the policy and procedure. A copy of these documents will be forwarded
once completed,

e Council will review and consider appropriate disciplinary action to be taken in
relation to the actions of (NN and *‘m this matter.

As indicated in the Report, Council has undertaken a number of improven
the Regulatory Services Department since the appointments of ill Cha
and Mr Terry Nicholas.

Council, with the assistance of Mr Chandler and Mr Ni
make improvements to the manner in which the Reguls
functions and Council's authorised officers undertake |

Additionally, Council, as per previous advice t&;
comprehensive internal control environment and fra
govemance and compllance responsibilitie
reported to management and Council. Cou

the role of defining and implementing the
Chairperson. 4 +

is developing a
ork which will include the
on a regular basis and
ommittee has accepted
amework, of which | am the

?- and advise you of the steps
nt the recommendations to ensure

| appreciate the opponunlty_to )
3 not arise in the future.

that Council administration




