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DISTRICT COUNCIL OF MOUNT BARKER

Sk

CONFIDENTIAL MINUTES OF THE COUNCIL MEETING HELD ON MONDAY 7 MARCH 2011.
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74

CONFIDENTIAL REPORTS

REPORT TITLE: CRYSTAL LAKE CAMP SITE
DATE OF MEETING: 7 MARCH 2011
FILE NUMBER: 10/130/004-03

Moved Councillor Irvine that Council:

Section 90 (2) and 90(3) (h) Order

1.

Pursuant to Section 90(3)(h)
Pursuant to Section 90(2) of the Local Government Act 1999 the

Council orders that all members of the public except: \ >
\ . Vv
Chief Executive Officer Y €
General Manager, Infrastructure & PrQj N \
General Manager, Corporate Servicgs ) ¥

General Manager, Council Servi
Contracts Co-ordinator
Minute Secretary

tantfo Section 90(3)(h) of the Act, the
ussed or considered in relation to this

Agenda item is rélatmg to legal advice, which will be

discussed in gete \h un _c:ril's-members.

The Coupnc d that the principle that the meeting be conducted
inap the public has been outweighed in the circumstances
becat |scliasure of this information may compromise the
Cou_nc

Secolqded Coa cszr Gamble and CARRIED

9.30pm 7

Ceuncg]lor Stokes rose and left the Chamber.

N Moved \pouncnlor Gamble that Council:

Sectlon 91(7) Order

2,

Rejects the claim for settlement dated 24 January 2011 made by
Camatta Lempens Pty Ltd Lawyers on behalf of Mr Carter.

Authorises the Assets & Contracts Manager to make Mr Carter a formal
written, without prejudice offer, valid for thirty (30) days from the date of
the offer to give up possession of the Site within two (2) months of the
date of the offer and to leave all of the buildings and improvements on
Site and to pay to Council all monies outstanding for unpaid rates,
rental and Council’s legal expenses so far incurred on this matter.
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4, Should the formal offer in recommendation 3 not be formally accepted
by Mr Carter within thirty (30) days of the date of the offer, that Council
authorises the Assets & Contracts Manager to negotiate terms of
settlement with Mr Carter for him to give up possession of the Site and
for the Assets & Contracts Manager to report the outcomes of the
negotiations for consideration by Council not later than six (6) weeks
from the date of the offer in recommendation 3.

5. Authorises the Assets & Contracts Manager to extend the date for Mr
Carter to give up possession of the Site from 13 December 2010 to
thirty (30) days from the date of the offer by the Assets:s 8.\ Contracts
Manager and in the meantime legal action to evict Mr Carteh, lirom the
Site be deferred. '\ /

6. Pursuant to Section 91(7) S YV
Having considered Agenda Item 16.1 Cryéfal Na
confidence under 90(2) and (3)(h) of the L
the Council pursuant to Section 91(7) gt Qi
attachments and all minutes be retai "“Lco idence until seftlement
of the matter and that this order b i :

DATE
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16. CONFIDENTIAL REPORTS

16.1 REPORT TITLE: CONFIDENTIAL ITEM: CRYSTAL LAKE
CAMP SITE

DATE OF MEETING: 7 MARCH 2011
FILE NUMBER: 10/130/004-03

Strategic Plan Ref:
Goal Area Number 4, Desired Outcome 4.7 Well Maintained and utilised
community assets; Ongoing Initiative 4.17: Plan for and manage community
assets in partnership with the community including the use oficommunity
buildings and sporting facilities.

Purpose:
For Council to consider options for Mr Carter g

Crystal Lake Camp Site.

Summary — Key Issues:
« Council’s risk exposur
« Eviction of Mr Carter
« Ownership of building
« Mr Carter's clai

Recommendation:
That Council:

General Manager, Infrastructure & Projects
3éneral Manager, Corporate Services
General Manager, Council Services
Contracts Co-ordinator

Assets & Contracts Manager

. Minute Secretary

be excluded from attendance at the meeting for Agenda ltem 16.1
Crystal Lake Camp Site.

The Council is satisfied that pursuant to Section 90(3)(h) of the Act,
the information to be received, discussed or considered in relation to
this Agenda item is information relating to legal advice, which will be
discussed in detail with council members.
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The Council is satisfied that the principle that the meeting be
conducted in a place open to the public has been outweighed in the
circumstances because the disclosure of this information may
compromise the Council’'s position.

Section 91(7) Order

2.

Pursuant to Section 91(7)
Having considered Agenda ltem 16.1 Crystal Lake Camp Site, in
confidence under 90(2) and (3)(h) of the Local Government Act 1999,
the Council pursuant to Section 91(7) of the Act orders that the
report, attachments and all minutes be retained in conf@gnce until
settlement of the matter and that this order be reviewed“gvery 12
months.

Rejects the claim for settlement dated 24 Jam‘.la ' de by
Camatta Lempens Pty Ltd Lawyers on behalf:of M

Authorises the Assets & Contracts Managed§o:
formal written, without prejudice offer, valigh <

Should the formal®
accepted by Mr €:

lons for consideration by Council not later
the date of the offer in recommendation 4.

Authorlse$ e Assets & Contracts Manager to extend the date for Mr

“ Catter.to'give Up possession of the Site from 13 December 2010 to a

date to be determined by the Assets & Contracts Manager and in the
meantime legal action to evict Mr Carter from the Site be deferred.

BACKGROUND

1.

The Crystal Lake Camp Site is situated on part of Lord Robinson Park,
Macclesfield. The land is owned by the Crown and under the care and
control of Council. The land is classified as community land and was
dedicated for Parkland on 14 August 1980. An aerial photograph showing
the boundaries of Lord Robinson Park, existing lease area and amended
lease area is attached to this report (attachment 1).
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2. The lease for the Site held by Mr RA Carter expired on 30 June 2007. The
lease was for a period of ten (10) years commencing on 1 July 1997. At the
end of the period Mr Carter occupied the Site as a monthly tenant until the
notice to terminate became effective on 10 December 2010. He remains on
the Site without any tenancy arrangement.

3. In reviewing the lease arrangements with Mr Carter, anomalies were
identified with respect to the lease, such as clarity about the actual
boundary of the leased area and the status and ownership of the buildings.
Community members had also expressed concerns primarily about the
community having restricted access to the watercourse running through the
Site.

4. On 11 August 2010 a letter terminating the lease agreement andq‘g:v:ng Mr
Carter four (4) months notice for him to vacate the premises;
Carter. The final date for Mr Carter to give up pg i
12 December 2010 (refer attachment 2)
subsequently extended until 10 February
take place between the parties.

5. A chronological summary of event

the Crystal Lake Camp Site is provjiled yyitiy t fe;aaﬂ (attachment 3).

DISCUSSION
6. Current Status
6.1 mp th a"{ﬁ&?fef Council's requirements as stated in

=
: ::‘.L'
s
o )’““M&_

k before the date for Mr Carter to give up
: ite (12 December 2010) his Iawyer (Camatta Lempens

6.2.

formallse in writing the claim for “settlement”. A formal letter from Mr Carter's
lawyer has been received by Council requesting Council to “pay Mr Carter the
sum of $220,000 being compensation for the loss of his property, livelihood,
home and financial losses” (copy of letter is attachment 4). The date of
extension for Mr Carter to give up possession of the Site of 10 February 2011
has passed, hence Council needs to extend this date pursuant to
recommendation 6 of this report if negotiations are to continue.
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7. Legal Opinion
7.1  Council has received legal opinion on various options available to Council in

dealing with the continued occupation of the land by Mr Carter. The legal
advice is attached to this report (attachment 6).

The following options are available to Council but are not exhaustive:

1.

Notify Mr Carter's lawyer that Council will not consider offering any
settlement to Mr Carter and instruct that he give up occupation of the
Site within one (1) month. This option would leave the buildings on the
Site.

tic market value of $148,000
ediation of all of the buildings
d to Council by Mr Carter ie

being $104,840 and ,\a*‘ x
legal expenses incurred on the

outstanding rates, sent_
matter (currently<apgo>
leave the buildiig
Legal opin
g may become interested in a settlement. Whilst

45 egal expenses and seeks to set these off, Mr
bt reject this. The other issue that Mr Carter should be

negotg@t.'o;s and resisting any legal action by Council, costs that he may

.nor b& able to recover. He also has a potential exposure to Council’s

Pay Mr Carter the amount of $220,000 as compensation in accordance
with the claim submitted by his lawyer dated 24 January 2011. This
option would leave the buildings on the Site.

Legal opinion:  This option would be unjustified in light of the position
that Mr Carter finds himself in. His lease and monthly tenancy have
expired and he owes Council money for outstanding rates and rent. He
has no legitimate claim for loss of business income and has a contingent
liability for asbestos removal.
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In summary, legal opinion considers that a combination of options 2 and 3,
with perhaps an increased counter offer by Council are the most realistic at
this time.

Offer

Given the circumstances and Council's objective to achieve vacant
possession of the Site, it is recommended that an offer be made to Mr
Carter for an amount of $10,000 excluding GST as a reasonable starting
point.

The offer would be for Mr Carter to vacate the Site, leave all of the buildings
on Site, pay all outstanding rent, rates and reimburse Coune.;'l for legal
expenses incurred on the matter.

Community Engagement:

e

i Linity ‘consultation
Nelation to future site
an of interest process has
yffon of the Site tenancy.

Informing only Not applicable to this g
has taken place on t
use options, the rég
been delayed i

Policy:
No policy.

Budget:
Council has ap 5 $15,000 in its 2010/11 budget to settle

the matter. Ag Febrary 2011 expenditure to date is $5,773 on legal
expenses.

-'ﬁﬁ{ﬁ_idér budgeting in the future for potentially removing

radingbuildings and remediation of the Site. The extent of such
| own at present and will require specific expertise to

mattérito settiement.
Legal costs will also be incurred in the re-dedication of the land.

Council’'s Community Land Management Plan for Community, Recreation &
Sporting facilities will need to be amended when the land is re-dedicated

and the future use of the Site is determined.

Staff Resource Requirements:
The matter will be co-ordinated by existing staff.
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Environmental:

Future management of the site will need to consider environmental
management issues. Any future tender call will request tenderers to
demonstrate how they intend incorporating environmental management and
sustainability in their proposals. A future management agreement will be
considered with local community groups interested in landcare activities on
Lord Robinson Park.

Social:
Any new lease area will be less than the current area giving the community
improved access to the waterway.

Risk Assessment:
Council could be exposed to significant legal expenses and t
removal, remediation or upgrading of the Site.

Asset Management:

ost of upgrading may be able
in retaining the Site for the

from the Site by a%:-@» ' the present time a possible sale price
cannot be determinedy 4

e provisionally valued at $148,000. Removal
e buildings is estimated to be $104,840 and this
account any latent conditions such as site contamination
in the majority of the buildings). In summary then, the
Ieast am unt of expenditure Council can expect to settle with Mr Carter,
remove the buildings and remediate the Site is around $114,840 ($104,840
plus®$40, 000 as cash settlement to Mr Carter. In return Council could
potentially sell some of the buildings and dispose or upgrade some.

However, without knowing the full extent of the costs of latent conditions a
firm figure cannot be known. Due to this Council is exposed to significant
risk which should be uppermost in any decision to be made to settle with Mr
Carter.

Conclusion:

Mr Carter is the legal owner of the buildings and improvements on the Site.
Under the lease he may remove these from the site but is not legally
obliged to do so by the lease.
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Mr Carter is seeking to extract $220,000 “compensation” from Council and
to leave his buildings on the Site.

Prolonging the current situation with Mr Carter remaining on Site will
increase Council’'s legal expenses and hinder any tender process to
determine the future use and management of the Site.

Key Contact
Bill Graham — Contracts Co-ordinator, Infrastructure & Projects

Manager or Sponsor of Project
Brian Clancey, General Manager, Infrastructure & Projects

Attachments
1. Site plan showing existing lease are
boundary of Lord Robinson Park

2. Copy of termination letter sent to Mr
Chronological summary of even

4. Letter from Camatta Lempens
dated 24 January 2011

& Crystal Lake Camp Site

S

T

=

6. Legal advice from
February 2011
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Attachment 1 to Item 16.1

DCODB Parce! Boundatice

ApproxX boLrclary alig Mhrerts s
S 1] &0 ({11]

Meters
Sule: 12,000

The amended lease area follows the boundary fences on the western, southern and south east
boundaries of the Camp Site and then includes the lake and the western half of the watercourse
northwards from the lake. The eastern half of the watercourse is not included in the amended lease
area and will be directly accessible from the eastern side of Lord Robinson Park. Also removed
from the lease area on the eastern side are walking trails and areas that have been the subject of
environmental rehabilitation efforts by the Macclesfield Bushfire Group.
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Attachment 2 to Item 16.1

039644
THE DISTRICT COUNCIL OF MOUNT BARKER

F.0. BOX 54, Mount Barker S.A., 5251 - Telephone: 8391-7200  Facslmile: (08) 8391-7289
DX address: DX 61708, Mount Barker web site: www.dcmtbarker.sa.gov.au

Reference: VR/23
10/130/004-03

0
11 August 2010 e
& 25“?:& J -\\\\
I
5 o Tl

Mr RA Carter

C/- Crystal Lake Camp
Devereux Street
MACCLESFIELD SA 5153

Dear Mr Carter

RE: LEASE OF CRYSTAL LAKE CA

it .discussions and correspondence

After careful consideration of ent di
ouncil decided at its meeting on 2

regarding your leas

August 2010 that s to continue the current monthly tenancy
with you.

Council ‘reasonable in offering you interim arrangements
for the and has given you ample opportunity to contact our

par angement that is beneficial to both parties.

Unfortunatelf¥despite our many efforts to contact you, we have not received
any tesponse. from you regarding our interim proposals. Council is also
concerned that you are significantly in arrears in the payment of the rent and
rates. Your failure to pay rent is clearly in breach of the terms of the Lease
Agreement.

As a result, Council has no alternative but to terminate your existing monthly
tenancy in order to resolve this situation and move forward.

Accordingly, Council hereby terminates the Lease Agreement with you.
Although Council has the right to terminate upon one month’s written notice,
we have considered a longer period of notice being four (4) months to enable
you to make the appropriate arrangements provided you agree to comply
with your yielding up obligations in accordance with the Lease Agreement
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2.

dated 27 April 1998. The final date for giving up occupation of the land would therefore
be 12 December 2010.

On expiration of the Lease, Council will require the following:

1. payment of all outstanding monies owed to Council, presently in the sum of
$11,246.36 being:

(a) arrears of rent as at 31 July 2010 of $9,190.45; and
b) outstanding rates of $2,055.91 for the period 1 July 2009 to 30 June 2010.

These amounts are calculated in accordance with the enclosed Statement, and Rate
Notice and will be amended accordingly during the period of notice.

@

2. payment of the Council’s legal costs which I estimate will be in
$750.00 (excluding GST).

3. the removal of all of the buildings, fixtures, fittings, pla# m
transportable buildings on the land and the making good
caused by such removal, in accordance with clause 3:%:of t

4. the signing of the attached release of the
of the buildings, fixtures, fittings, plantind e

will have no alternative but to
tstanding monies due under the
necessary, then the legal costs

issue proceedings against you for lhe.%g

Lease Agreement. Obviously, shipuld™

agq s ., N )

payable by you will increas r&pg.
QL %‘

If you fail to comply with the abovgfgﬁg ¥

correspondence will be entgf€ds P prioMto the issue of proceedings if payment is not
received. ’

BILL GRAHAM
Contracts Co-ordinator
Governance & Projects
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CRYSTAL LAKE CAMP

MACCLESFIELD
RELEASE

I, ROBERT ANDREW CARTER of Crystal Lake Camp, Devereux Street Macclesfield

CQ%%
in the State of South Australia hereby release the District Council of Mount Barker of 6

-
: éii- removal of the

i

buildings, fixtures, fittings, plant and equip . Wsubject of the said Lease

Agreement.
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Attachment 3 to Item 16.1

CHRONOLOGICAL SUMMARY OF EVENTS & ASSOCIATED IMPLICATIONS
RELATING TO THE CRYSTAL LAKE CAMP SITE

JUNE 2007
The lease for the Site held by Mr RA Carter expired on 30 June 2007. The lease
was for a period of ten (10) years commencing on 1 July 1997.

JULY 2007
In reviewing the lease arrangements with Mr Carter, anomalies were identified with
respect to the lease, such as clarity about the actual boundary of the lgased area
and the status and ownership of the buildings. Community members had also
expressed concerns about:

.« alienation of public land (dedicated for parkland prp,o":"'
of the Site is fenced, excluding public access;

APRIL 2008 _
The community consultation .pr

Council therefore resolved that further investigations should be carried out in the
matter and that a further report to be presented to Council in the future.

An independent consultant was engaged by Council to undertake a review of
options for the future management of Crystal Lake Camp Site. This engagement
included a review of previous correspondence, legal advice and a report from the
community forum previously held. The report was presented to Council in July
2009.
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JULY 2009

After consideration of the consultant report on future use options of the site
Council resolved to “open call for tenders for commercial lease to operate
campsite or similar facility on designated lease area”.

AUGUST 2010

The lease area has been amended (the original and amended lease area
can be seen in attachment 1). The lake is still included in the lease area to
minimise risk exposure to Council and an assessment that the current
and/or future Mr Carter of the camp site is best placed to manage this area
including the management of risk. Community access to the creek and
permanent water has been considered and accommodated within the creek
line immediately above the lake and the creek line area below tha lake,
the property boundary.

Council's General Manager Vision & Compliang€ met’ ':"'th th@
negotiate an interim arrangement whilst the pr@ 5$ to r‘aga’% for tender

Mr Carter interim arrangements. A for
registered mail to the Mr Carter in
two options. A copy of the offer
(attachment 8). Despite a foliow
Carter no response to the offemu

W sﬁ\bsequently sent by
_‘_ffermg him a chonce of

Executive Officer and
Vision & Compliance

'mg with the General Manager,
. His letter to Councillors is attached to

re‘SOIves xhi 'Fr"lpasse It was therefore a recommendation of the report in
A&Jgust 2;010 that Council terminates the current lease arrangement

On 11 August 2010 a letter terminating the lease agreement and giving Mr
Carter four (4) months notice for him to vacate the premises was sent to Mr
Carter. On termination of the lease Mr Carter was required to pay all
outstanding monies owed to Council, Council's legal fees and to remove all
of his buildings, fixtures and fittings from the Site (refer attachment 2). Mr
Carter responded via email on 12 August 2010 (attachment 9).

The final date for Mr Carter to give up occupation of the land was 12
December 2010. The initial letter giving notice to Mr Carter was followed up
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with another dated 26 November 2010 confirming Council’s requirement for
Mr Carter to give up occupation on 12 December 2010.

IMPLICATIONS

Buildings/Fixtures & Fittings

Records show that Council sold all the buildings and improvements on the
Site to the previous Lessee in 1993. Mr Carter purchased the buildings and
improvements from the previously Lessee before he (Mr Carter) took lease
of the Site in 1997. In 2003 Council approved Mr Carter to place a
transportable building on the Site providing it was removed at the.end of hIS
tenure.

property.

The lease places no positive obligation gn "elfeui
remove the buildings at the end of t 'ease*fa,w_,___._'

the right to remove these buildings;:f edg
lease but appears reluctant to do.sQ,

Valuation

dings and remediation of the site estimated
an amount of approximately $40,000 as a
e leasehold improvements. The valuation has
and estimated useful remalnlng I|fe condltlon wear and

u’alue at ;h'-é ehd of the buildings and associated site improvements life. The
vaiuer cﬁ;nflrms that thls method is commonly applied in a valuation

and develop a market value estimate.

Removal & Remediation

The estimate of $104,840 for removal and remediation is based on an
industry rate per square metre. Subsequent verbal advice provided by a
qualified asbestos management contractor estimates that removal of the
asbestos could be around $50,000. Records show that approximately a
total of 1,180 square metres of material assumed to contain asbestos is
present in the majority of the buildings.
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It should be noted that the estimate of $50,000 for the removal of the
asbestos does not include replacement with new material.

A list and photographs of the buildings is attached to this report (attachment
5).

Claim for Loss of Livelihood, Home and Financial Losses

Mr Carter willingly entered into a lease with Council for a term of ten (10)
years. Following the expiry of the lease Mr Carter has continued to occupy
the site as a monthly tenant, allowed for in the lease. As a monthly tenant,
Mr Carter is able to run his business at his discretion and Cougcil has no
role in such matters Legal oplnlon confirms that Mr Carter coujd hawe

premises.

In a report prepared for Council by URP
“Future of Crystal Lake Camp Options F
report included that “/it could be ar
moral, if not legal obligation to ¢
impacts of Council’s lengthy delay
the Crystal Lake Campsite.
period expired, and 3 years

he

em:stmg Mr Carter for the
fﬁgthe lease arrangements for
years since the 10 year lease
'an‘@r first approached Council to

not requested b
its report.

of the opinion that Council has endorsed this
ouncil has not considered the payment of any
r Carter in any of it's resolutions on the matter. Legal
tonfirms that Mr Carter has no entitlement to

\y.ﬂ

n/Commumty Land Status of the Site

D"qgica

As provided in the background of this report, the land on which the Site is
located is Crown Land under the care and control of Council and dedicated for
Parkland purposes. Parkland is defined as “lands adjacent to a town and
dedicated for the use, benefit or recreation of the inhabitants of that town”.
The land is classified as community land and is included in Council's
Community Land Management Plan for Community, Sporting & Recreational
Facilities. The objectives of the Management Plan are:

. Encourage, promote and facilitate recreational pursuits in the
community involving organised and informal sporting activities and
games;
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. To improve the land in such a way as to promote and facilitate its use
to achieve the other core objectives for its management;
. Promote, encourage and provide for the use of the land and to provide

facilities on the land to meet the current and future needs of the local
community and the wider public;

. Provide fro public recreation and the physical, cultural, social and
intellectual welfare or development of individual members of the public;

. Ensure that such activities are managed having regard to any adverse
impacts on nearby residents; and

. In relation to the purposes fro which a lease or licence may be granted

in respect of the land (other than the provision of public utilities and
works associated with or ancillary to public utilities).

The Camp Site is fenced therefore inhibiting the community
Legal opinion confirms that exclusion of the community. fro

As at 7 February 2011 Mr Cagter s CoWicil the amount of $14,181.225
in outstanding lease payment @ unfipid rates. Recovery of the
outstanding debt was suspended: Wyt

interim arrangements ,ﬁwrth @art\ér overy of the outstanding debt has

bmlssrt%_ns
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Attachment 4 to Item 16.1

Our Ref: B100183/FC Tt
)

1 AN el !

06 B0 o s | C
24 January 2011 L

PTY LTD LAWYERS

BY MAIL and FACSIMILE: (08) 8391 7299
ABN 34 008 140 332
The District Council of Mount Barker

Level )
PO Box 54 345 King William St
MOUNT BARKER SA 5251 édelgédaeﬂgosg??

F: 08 33%?0566
DX: 54202 Agelaid

Aftention: Bill Graham

WITHQUT PREJUDICE
Dear Sir

CRYSTAL LAKE CAMP

We refer to previous communications i
10 January 2011,

Kl
. Ig Lease dated 27 April 1998 (“the Lease

Agreement") the parties acknoWiegtiz, i :,If‘ll-'lldmgs located on the Lcmd (os defined in the

remove fhose buildj ) ptrohon of ’rhe term of the Lease Agreement. The Council as
per the Agenda ¥[67s o

Our client Wouldihe!
being pa 23 ?wh|ch would require our client to forfeit over $100,000.00 upon the
expiration of Q& Lecse A}greemeni

When o,ur cllentﬁnfered into the Lease Agreement he was aware that despite the limited term
the Iecs&had b@en renewed on an ongoing basis for the past 50 years, On that basis our client

devoted s%?&aatcﬁhhally his life to Crystal Lake Camp, he invested substantial funds into the
business and, in particular, for the improvement and maintenance of the buildings.

Our client is of the view that your valuation of $148,000.00 is unreasonable taking into account all
the buildings and site improvements on the Land which are in good order. Our client believes
that the modest three bedroom dwelling house in which he and his 82 year old father reside in
and the large sheds and infrastructure are substantial assets and are valuable to future tenders
for a variety of uses,

SCANNED
25 JAN 201

www.camattalempens.com.au



District Council of Mount Barker Confidential Council Agenda 7 March 2011 108

Further, as a result of the lengthy delay by the Council in coming to a decision as fo our
client's lease following its expiration in June 2007, our client has not been able to maintdin a
viable business.

As our client only occupied the Land as @ monthly tenant from June 2007, he has not been able
to secure bookings beyond one month. Since a significant portion of the clients wish to book
several months in advance, our client has lost his income and in fact has been personally
subsidising the lbusiness in recent years, This has been at a substantial cost to him.

We note that Angela Hazebroek in her paper 'Crystal Lake Camp Options Paper’ appears to
endorse the view that compensation should be considered due to the delay which has
impacted the viability of our client's business.

following without prejudice offer to you:

1. The Council pay our client the sum of $22
client's property, livelihood, home and fi

5. The Council file a Nofig iscgnitnuance with no orders as to costs in relation to the
proceeding _ ety Yol in the Magistrates Court of South Australia (Action

camatta@camattalempens.com.au
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District Council of Mount Barker

| eBed suoizeIndled uonenieA\dwe) axe |BISAID LZOOLAWO [IPUNOD JOLISIA ‘I9)1ea JWNUODEN|BA\T

ajdoad g Jo} uonepowwosse buisudwos sanaw
asenbs /1 Ailewixoidde jo Aemezaaiq pue epuesaa
payoene ue yym sanaw atenbs | A@1ewxoldde
1o Buipjing Asopuuiop UOIONIISUOD N UBSSIN W

002'2L %0L 09 0861 <09 1o 000'zzl 1445 sauojuLoQ INH uessiN

sanaw
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o Valuation

\ rbw { District Council of Mount Barker Page 14
u / * Maloney
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Leaders Dormitory and First Aid Room
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Attachment 6 to Item 16.1

22
&'
Our Ref: DP.JT.71673
Mr Bill Graham 17 FEB 1o
Contracts & Property Co-ordinator
Governance & Projects DOC.NO.LL.__.._,__

District Council of Mount Barker
PO Box 54
MOUNT BARKER SA 5251

Dear Bill

RE: CRYSTAL LAKE CAMP

Y » .. :_I__:i\ )
aW 20T1"Seeking our
opmlon on the varlous options that are aval¥iBie to Mo I in dealing with

We have provided earlier advi (% attés blﬁ%‘»’f}l 1l limit our comments
i AL ROU ham. canvassed.

1. Notify Mr
any settley

Gt taken by Mr Carter and his lawyer, both at the
metgingh tpar?2011 and in the letter dated 24" January 2011, it

jésession of the land and the future leasing/development

i}kmect wsg be dela.yed indefinitely. Mr Carter will presumably not pay
:}fiy rent (fi: rates, arguing that the caretaker arrangement has come into
upeﬂgsm}r Additionally, he will not abandon his buildings in view of the
value that he attributes to them.

The holding over monthly tenancy will have been terminated by the
previous notice to quit given to Mr Carter, but inaction by Council in
seeking to enforce the notice to quit by failing to seek an order of
possession could ultimately prejudice Council’s ability to persuade a
Court to grant such an order.

Mr Carter will not simply walk away without some form of monetary
compensation for the value of the improvements, even if he is prepared

mellor
OLSSON

]au&yers

16 February 2011

Lawyers

PHILIP PAGE
CONTRAIANOS
GREG ARTHUR
PHIL McGOVERN
ANDREMLGOONE

REN OLSSON, Notary Public

* PHIL DORMAN

JENNIFER GOODALE
WILL WEHBSTER
DARREN FOENG
ANTHONY KELLY
JOANNA ANDREW
DAVID PARRISH
LEONIE MILLASD
GRAHAM WALMSLEY
ELIZABETH OLSSON
MARIE TAYLOR
HELEN STRATFORD
JENNY TUMMEL
CARMEL HOMES
IAIN FAIRHOLM
SARAH VINALL
HANNAH MILLARD
ELI DAVIS-ROSS
ZEENA ANTHONY-QURESHI
ANNA FINIZIO
JUNNIFER FULLER

Registered Conveyancers
JUDITH PHIILLIPS

MARY PARR

MICHELLE COULTER

My Direct Line
8414 3407

Telephone
Australia (08} 3414 3400

Inl, ~618 8414 3400

Facsimile
Auslralia {0B) 8414 3444
Int, 4618 8414 3444

1712”01‘ O SSON Iﬂlg]w& {incorporating Bonnins) ABN 44 157 825 957
Level 5, 80 King William Street, Adelaide SA 5000 p010.doc
GPO BOX 74 Adelaide, South Australia 5001, DX 5413

Website: www.meliorolsson.com.av  Email: lawyers@mellotolsson.com.au
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16 February 2011

to forego his claim for business losses. There are no significant benefits to Council in
adopting Option 1. It simply prolongs the stalemate. It does, however, show Council’s
determination not to be held to ransom, but other than that is not a viable option.

2. Proceed with legal steps to evict Mr Carter from the site and remove his buildings
and improvements from the site.

This is a potential course of action for Council to take. However, any such steps may
likely be met by way of injunctive proceedings. Whether such an application will
succeed is a matter of opinion and no clear indication can be given. The matter has had
a long history, which is somewhat clouded by the actions of both sides. ,The principal
problem will be the fact that the lease expired so long ago, but with nothiﬁ pecmcaUy

have forewarned Council that he was unable to run a'i
month to month tenancy.

# months, if as expected Mr
s$70@his business and his house, occupied
by himself and his elderly rdthﬁgr acidifat th®house is owned by Mr Carter may
affect the Court although we.expegt Lﬁ” )

Carter owns other properties. 4

The legal costs of séﬁ_:
resisting mjuncuve relicg

“we hav&zd¥ised previously, in our opinion, there is no sound legal basis for Mr
rter to“glaim compensation for loss of business income and, subject to a builder’s

3. Make Mr Carter an offer of an amount of approximately $20,000.00 being the
amount provided in the valuation as being a realistic market value ($40,000.00)
less any amounts outstanding owed by Mr Carter and Council’s legal expenses on
the matter (currently approximately $20,000.00 in total).

The suggested offer of $20,000.00 by way of “compensation” is not seen as a viable
option as it is too low and Council will need to reassess what it is worth to Council to
have Mr Carter move from the land with or without his improvements.

p010.doc
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16 February 2011

Any sum that is offered to Mr Carter needs to be justified on the basis of an independent
valuation and specific cost estimates to protect Council’s position in risk management
terms,

If the valuation of $148,000.00 is seen as realistic (ignoring Mr Carter’s unquantified
loss of business claim), then it would be legitimate to exclude from that valuation
amount any monies that Mr Carter owes Council in outstanding rent and rates.

We have not seen any firm written evidence of the offer, rejection or withdrawal of the
caretaker offer. If Mr Carter is raising the argument that he has a caretaker arrangement
with the Council, he should, at the very least, be required to provide 3v1¢ence of such
arrangement and to substantiate his claim.

treatment of asbestos in or forming part of the
whether the valuation of $148,000.00 takes i
asbestos. If that is not the case, then the Coun
the anticipated cost of such removal andfiag
offer to Mr Carter. The removal of @Sbes
buildings are retained or not. -

There is undoubtedly a proble

liability for asbestos wi
to recognise that potential %

sfgg, both in terms of negotiations and resisting any legal action by
e may not be able to recover. He also has a potential exposure to

4. ’gay Mr &rt{:r the amount of $220,000.00 as compensation in accordance with the
cliim submitted by his lawyer dated 24™ January 2011.

This is the option which would see an end to the matter. It is what the other side wants.
It would, however, be our recommendation that Council consider putting forward a
counteroffer, but which takes into account Council’s costs to date and what funds it may
need to expend to bring this matter to a close and what it may have to spend to put the
site back into its original condition at the start of the lease.

In our view Option 4 would be unjustified in light of the position that Mr Carter finds
himself in. His lease and monthly tenancy have expired and he owes Council money
for outstanding rates and rent. He has no legitimate claim for loss of business income
and has a contingent liability for asbestos removal. He has some additional potential

p010.doc
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liability to Council under the expired lease if he fails to remove “fixtures and fittings”
or “plant and equipment” brought onto the land, which Council removes in default if
they are abandoned by him. He is to some extent the “author of his own misfortune”
and Council should not be held to ransom in accepting this ambit claim.

5. Other Options
Other options that have been canvassed before and may not be realistic include:

(1) employing Mr Carter as a caretaker on a longer term basis, but not under a

lease.
) Council has Mr Carter as the developer with a longer term lea;
3) Council invites quotations/expressions of interest for a deve

ex1stmg 1mpr0vements and returblsh them or obtains g coB_

liability.
SUMMARY

In light of the above Options, our view is thaf
costs including the value of the imprd
1mpr0vements by a developer, the costs of:x

ility, the use of the
alistic costs of the asbestos

DAVID PARRISH
Direct e-mail: dparrish@mellorolsson.com.au

p010.doc
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Attachment 7 to Item 16.1

ﬁyfﬁ% THE DISTRICT COUNCIL OF MOUNT BARKER

¥

P.O. BOX 54, Mount Barker S.A., 5251 - Telophone: 8391-7200  Facsimille: (08) 8391-7299
DX address: DX 51708, Mount Barker web site: www.dcmtbarker.sa.gov.au

10/130/004

Referencs:

11 January 2010

Mr Robert Carter

Crystal Lake Camp
Devereaux Street
MACCLESFIELD SA 5153

Dear Mr Carter
Re: Options for Continued Management of.
Council has considered the following two o _ w jeh would permit you to

continue to occupy the land and operat Rk lfke Camp for the next 3 - 5
years. Note that the lease area will b ‘a8 shown in the enclosed plan.

Option 1

You be granted a lease Py th® amended site for a term of 3 — 5 years on
generally the following ter 2 d

Th rw

cil es' during the term of the lease would be remitted by

for the term of the lease would be $1.00 per

~ You w¢uld retain all income received from the operation of the camp;

, Ydt]‘"%uld be responsible for all maintenance of the buildings and
the lease area.

Option 2

You enter into a contractual arrangement with Council for a term of 3 ~ 5 years to
manage the Crystal Lake Camp on generally the following terms:

« Allincome from the camp is retained by Council & an amount to be
agreed would be paid to you;

» There would be no rental payable by you;

» There would be no Council rates payable by you.
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Either option would be subject to the following:

a) You providing detailed 3 — 5 year business plan for Crystal Lake Camp to
be approved by Council;

b) You formally acknowledging ownership of all the buildings on the lease
area; and

¢) You agreeing to remove all of the buildings from the lease area at the end
of the lease or management term.

Can you please respond by 31 January 2010 with your preferred: option of ‘one’ of
the above or advise when you propose to give up occupancy of the'laag

Should you wish to discuss either option please contact Cou cift Sarre on
8391 7257 or myself after 4 January 2010. i

Yours sincerely

Bill Graham

Direct line: 8391 7263

Email:
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Attachment 8 to ltem 16.1

© /2

Dear Councillors Monday 2 August 2010

This morning | have received the Agenda report “Future Use and Management of Crystal Lake
Camp Site” to be considered at tonights Council meeting.

| am truly amazed by the statements and inferences contained in this report.

On 20 July 2009 Council resolved to “Endorse the Chief Executive Officer to negotiate with Mr
Robert Carter as an interim caretaker” To this day | have had no meeting, correspondence,
phone or email contact in fact absolutely NO contact or negotiations whatsoever with the CEO.

The report states that | have met with “Council’s General Manager Vision & Comphance to
negotiate an interim arrangement whilst the process to prepare for tender is furthé?

iffigraham of
January 2010 “offering a choice of two options for an § X cgrm of 3-5 years” also
contained the rather significant clause that “Eithe fs), dal¥ subject to the following c)
You agreeing to remove all the buildings from t are ' §ttie aivd of the lease or
management term”

1. Whydoes
to accept

" The,g% suggest that “Council’s Assets Team” may be required to manage the camp
n nt gim basis ??

I implore you to raise some of these issues/questions as | can assure you that the
statements and inferences contained in the report are far from accurate.

Yours most sincerely

Robert A Carter, Manager, Crystal Lake Camp, Macclesfield SA 5153. Phone 83889343
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. ‘| Attachment 9 to Item 16.1

2ei0 | 41109

Thank you for your rather amusing registered letter of “demands” of 11 August 2010
With reference to your “DEMANDS” {reference VR/23) ?? Who is VR ???

1. Why would | pay rent of $9,190.45 (07/2009-06/2010) when cn 20 July 2009 Council

|

|

Dear Mr Bill Graham 12 August 2010 ‘
i

|

resolved to negotiate to appoint me as a caretaker?? (Still waiting 1!) I

2. Why would a caretaker pay rates of $2,055,91 ??

3. Why would | be responsible to pay Council’s unspecified “Legal

4. Why would | consent to the removal of all the buildings ei
clause 3.2 of our lease when clause 3.2 clearly stat
remove all fixtures fittings plant equipment br. 1
Almost all buildings were “brought upon the:fan

6 July 2007 which clearly states
Mr Carter to remove these

You;a:_}g_l&msk%;atemen aRghassumptions are undoubtedly fabricated to suit your needs and
as;gffaf from fdtti@tor accurate. | implore you to refer this issue to a more qualified person.

it

i 3
most s%cerely
. s =

g
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